BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

- In the Matter of the Accusation/Petition )

to Revoke Probation Against: )

| )
John C. Chiu, M.D. ) Case No. D1-2002-141331

) .

Physician's and Surgeon's )

Certificate No. C 31784 )

)

Respondent )

)

DECISION

The attached Proposed Stipulation is hereby adopted as the Decision and Order of
the Medical Board of California, Department of Consumer Affairs, State of California.

" This Decision shall become effective at 5:00 p.m. on April 27, 2012.

'IT IS SO ORDERED: March 29, 2012.

MEDICAL BOARD OF CALIFORNIA

Shelton Duruisseau, Ph.D., Chair
Panel A




KaMALA D. HARRIS

Attorney General of California

GLORI1A L. CASTRO

Supervising Deputy Attorney General

State Bar No. 193304 .
300 So. Spring Street, Suite 1702. : _
Los Angeles, CA 90013 - T
Telephone: (213) 897-6804 ‘
Facsimile: (213) 897-9395

Attorneys for Complainant

' BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation/Petitionto . | Case No. D1-2002-141331
Revoke Probation Against: o

- OAH No. LA2011080207
JOHN C. CHIU, M.D. o :

1001 Newbury Road | STIPULATED SETTL I AND
Newbury Park, CA 91360 DISCIPL INARY ORDER
Physician's and Surgeon's Certificate No. ' | ‘
C31784 ' ‘

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the pal'ties to the above-

' entitléd_proceédings that the followingl matters are true:

PARTIES

1.. Linda K. Whitney (Complainant) is the Executive Director-of the Medical Board of

California. She brought this action solely in her official capacity and is represented in this matter

by Kamala D. Harris, Attorney General of ﬂje State of Califomia, by Gloria L. Castro,

Supervising Deputy Attorney General.

2. Respondent John C. Chiu, M.D. (Respondent) is represented in‘this proceeding by
attorney ] ay Hartz, Esq., whose address is: 1875 Century Park East, Suite 1600

Los Angeles, California 90067.
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3. On or about November 4 1969, the Med1ca1 Board of Cahfornla issued Physman s
and Surgeon's Certificate No. C31 784 to John C. Chlu M.D. (Respondent) The Physwlan S

and Surgeon's Cem_ﬁcate was in full force and effect at all times relévant to the charges brought

here and will expire on August 31, 2013, unléss renewed.

JURISDICTION

4. Aecusation/Petition to. Revoke Probation No. D1 iOOZ 141331 was filed before the
Medical Board of California (Board) Depaltment of Consumer Affalrs and is eurrently pendlng
against Respondent. The Accusatlon/Petltlon to Revoke Probation and all othet statutorily
requifed documents were properly served on Respondent on Juiy 15,2011. Respondent timely
filed his Notice of Defense contesting the Actusation/Petition to Revoke Probation. A copy of
Accusation/Petition to Revoke Pronation No. D1-2002-141331 is attached as Exhibit A and

incorporated herein by reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefuliy tead, fullj} discussed with counsel, and understands the
charges and allegations in Accusation/Petiti.on to Revoke Probation No. D1 -2002-14133 L.
Respondent has also carefully read, fully discussed with eounset, and understands the effects of
tnis Stipulated Settlement and Disciplinary Order. | |

6.  Respondent is fully aware of his legal rights m this matter, ineluding his rignts toa
hearing on the charges and allegations in the Accusation/Petition to Revoke Probation; to be
repreSented by counsel at his' own expense' confront and cross-exarnine the witnesses against

him; present evidence and to testify on his own behalf; the issuance of subpoenas to compel the

' attendance of witnesses and the productlon of documents to recons1derat1on and court review of

an.adverse decision; and all other rights accorded by the Cahforr_ua Administrative Procedure Act
and other applicable laws.

7. Respondent voluntarily, knowmgly, and mtelh gently waives and gives up each and
every nght set forth above. |
I
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CULPABiLITY

8. Respondent understands and agrees that the char ges and allegatlons Accusation
/Pet1t10n to Revoke Probation No. Dl -2002-141331, if proven at a hearing, constitute cause for
imposing discipline upon his Physwlan s and Surgeon’s .CAertiﬁcate.

9.  Respondent agrees that his Physician's and Stu'geon's Certificate is snbject to
discipline and he agrees to be bound by the Board's probationary terms as set forth in the "
Disciplinary Order below.
' CONTINGENCY

10. This stipulation shall be subject to approval by the Medical Board of California.
Respondent understands and agrees that counsel for Complainant and the staff of the Medical
Board of California may commumcate d1rectly with the Board regarding this st1pu1at1on and
settlement, without notice to or partlc1pat1on by Respondent or his counsel. By signing the
st1p_u1at10n, Respondent understands and agrees that he may not withdraw his agreement or. seek
to rescind the stipulation prior to the time the Boa_rd considers and acts upon it: If the Board fafls
to adopt this stipulation as its Decision and Order, .the Stipulated Settlement and Disciplinary
Order shall be of no force or effect except for this paragraph it shall be inadmissible in any legal
action between the parties, and the Board shall not be disqualified from further action by havmg
considered this matter.

| 1 1. " The parties understand and agree that facsmnle coples of this Stipulated Settlement
and Dlsc1p11nary Order, 1nclud1ng facsimile signatures thereto, shall have the same force and
effect as the or1g1nals.

12. " In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may; without further notice or formal proceeding, issue and enter the following
Disciplinary Order: _ _
| DISCIPLINARY ORDER

IT IS'HEREBY ORDERED that Physician's and Surgeon's Certificate No. C31784 issued -

to Respondent John C. Chiu, M.D. (Respondent) is revoked. However, the revocation is stayed

(%)
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and Respondent is placed on probation for seven rnonths from July 21,2011, through February

28,2012, on the followmg terms and condltrons

1. SOLOPRACTICE Respondent is prohibited from engaging in the solo practice of
medicine. -

2.  NOTIFICATION Prior to engaging in the practice of medicine, the respondent shall

provide a true copy of the Decision(s) and Accusation(s) to the Chief of Staff or the Chief
EXecutive Officer at every hospital where privileges or membership are extended to respondent,
at any other facility where respondent'engages in the practice of medicine, including all physician
and locum tenens registries or other similar agencies, and to the Chief Executive Ofﬁcer at every
insnrance carrier which extends rnalpract_ice insurance coverage to respondent.. Respondent 'shall
submit proof of comipliance to the Board or its designee within 15 calendar days.

This condltlon shall apply to any change(s) in hospitals, other facilities or insurance carrier.

3. SUPERVISION OF PHYSICIAN ASSISTANTS Durmg probatlon respondent is

prohtblted from supervising physician ass1stants

4, OBEYALL LAWS Respondent shall obey all federal, state and local laws, all rules.

governing the practice of medicine in California, and remain in full compliance with any court -

ordered criminal probation, payments and other orders.

5. OUARTERLY DECLARATIONS Respondent shall submit quarterly declarations

under penalty of perjury on forms provrded by the Board stating whether there has been

_ Comphance with all the conditions of probatlon Respondent shall submit quarterly declaranons

not later than 10 calendar days after the end of the preceding quarter.-
6. PROBATION UNIT COMPLIANCE Respondent shall comply w1th the Board’

probation unit. Respondent shall, at all tnnes, keep the Board informed of respondent s business
and residence addresses. Changes of such addresses shall be immediately communicated in
writing to the Board or its designee. Under no circumstances shall apost office box serve as an
address of record, exoept as allowed by Business and Professions Code section 2021(b).
Respondent shall not engage in the practice of medicine in respondent’s‘place of residen‘ce.

Respondent shall maintain a current and renewed California physician’s and surgeon’s license.

4
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Respondent shall irmnediately inform the Board, or its designee; in writing, of travel to any
areas outside the jurisdiction of California which lasts, or is contemplated to last, more than 30
calendar days.

7.  INTERVIEW WITH THE BOARD. OR ITS DESIGNEE Respondent shall be

available in person for interviews either at resbondent’s place of business or at the probation unit
office, with the Board or its designee, upon request at various intervals, and either with or without
prior- notlce throughout the term of probation

8 RESIDING OR PRACTICING OUT-OF -STATE In the event respondent should

leave the State of Cahforma to reside or to practice, respondent shall notify the Board orits -
designee in writing 30 calendar days prior to the dates of departure and return. Non—practice is
defined as any period of time exceeding 30 calendar days in which respondent is not engaging n
any activities‘ defined in Sectioris 2051 .and 2052 of the Business'and Professions Code.

All time spent in an intensive training pro gram outside the State of Cahforma which has
been approved by the Board or its designee shall be considered as time spent in the practlce of
medicine within the State.‘ A Board—ordered suspension of practice shall not be considered asa
period of non-practice. Periods of temperary or-permanent residence-or-practice-outside - -
California will not aIiply to the reduction of the probationary term. Periods of temporary or
permanent residence or practice outside California will relieve respondent of ’rheresponsib‘ility to
COmpl'y with the probationary terms and conditions ‘with' the exception of this condition and the
following terrns aiid conditions of probation: Obey All Laws and Probation Unit Complianee.

Respondenr’ s license shall be automatically cancelled if respondent’s periods of temporary
or pennahent residence or practice outside California total two years. However, resoondent’s
license shall riot be cancelled as long as respondent is residing and practicing medicine in another
state of the United States and is on active probation with the medical licensing authority of that
state, in which case the two year period shall begin on the date probatiori is completed or
terminated in that state.

9. FAILURE TO PRACTICE MEDICINE - CALIFORNIA RESIDENT

In the event respondent resides in the State of California and for any reason respondent

5
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stops practicing medicine in California, respondent shall notify the Board or its designee in
writing within 30 calendar days prior to the dates of non-practice and return to practice. Any

period-of non-practice within California, as defined in this condition, will not apply to the

reduction of the probationary term and does not relieve respondent of the responsibility to comply

with the 'terms and Conditipns of probation. Non-practice is defined as any period of time:
exceeding 30 calendar days in which respondent is not engaging in ény activities defined in
sections 2051 and 2052 of the Bﬁsiness -and Professions Code. |
All time spent in an intensive training program which has been approved by the Board or its

designee shall be considered timve spent in the practice of medicine;. For purposes of thié .
condition, hon-practice due to va Board-ofdered suspension or in compliance with any other
condition of probation, shall not be considered a period of non-practice.

| .Respondént’s license shall Be automatically cancelled if respondent resides in California
and for a total of two years, fails to engage in California in any of the activities described in
Business and Professions Code sections 2051 and 2052_.‘ |

10. COMPLETION OF PROBATION -Respondent shall comply With all ﬁnanciai

obligations (e.g.;restitution and-probation cests) not later than 120 calendar days prior—-to—the'— )
completion of probation. Upon successful completion of probation, respondent’s certificate shall

be fully restored.

11.  VIOLATION OF PROBATION Failure to fully comply with any term or condition
of prdbation isa violation of probation. If respondent violates probation in any respect, the
Board, after giving respondent notice and the opportunity to be heard, may revoke probation and

carry out the disciplinary order that was stayed. If an Accusation, Petition to Revoke Probation, |

or an Interim Suspension Order is filed against respondent during probation, the Board shall have
| continuing jurisdiction until the matter is final, and the period of probation shall be extended until

the matter is final.

12. LICENSE SURRENDER Following the effective date of this Decision, if

respondent ceases practicing due to retirement, health reasons or is otherwise unable to satisfy the | .

terms and conditions of probation, respondent may request the voluntary surrender of

6
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respondent’s license. The Board reserves the right to evaluate respondent s request and to

exercise its dlscrctlon whether or not to grant the request, or to take any other action deeméd

ftppropnate and reasonable under the c1rcumstances " Upon fonnal acceptance of the surrcndcr
respondent shall within 15 calendar days deliver rcspondent’s wallet and wall certificate to thc
Board or its designee and respondent shall no longf;r Jpractice medicine. 'Respondent will no
lo_pgcrvbc subject to- the terms and conditions of probation and the surrender o‘\f respondent’s
license sh:aU be deemed discipliriéry actioh. If respAondent ré-éppliés fora meciical license, the .
application’ shall be treated as a petition for reinstaternent of a revoked cemﬁcate

13. PROBATION MONJTORING COSTS Respondcnt shall pay the costs associated

wnh ‘probation morutonng each and every year of probatlon as designated by the Board, but may

be adjusted on an annual basis. Such costs shall be payablc to the Medical Board of California

and delivered to the Board or its designee no later than J anuary 31 of each calendar year. Failure .

to pay' costs within 30 calendar days of the due date is & violation of probation.

-ACCEPTANCE

I have carefully read the ab&ve Stipulated Settlement and Disciplinary Order and have fully

it d1scussed it with my attorney, Jay Hartz, Esq. I understand thc stlpulatxon and rhe effect it will

have on my Physician's and Surgeon's Certificate. I enter into this Stipulated Settlernent and

Disciplinary Order voluntarily, knowingly, and intelligently, and agre'e to be bound by the

Decision and Order of the Medical Board of California.

Yoo c. Ol

John C. Chin, M.D. —
- Respondent

T have read and fully discussed wﬂ.h Respondent John C Chiu, M.D. the terms and

Hl conditions and other matters contained in the aboye!Sti ' 7{!6(] Settl d 1501phnary Order.
. ' | 71 4
I

-1 approve its form and content.

patED: . 133U o
' — JavrraTF“E a.f {
Attorne for' K nden

e
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of California of the Department of Consumer

Affairs. -
Dated: Jecomber 22,2011 " Respectfully submitted,
| KAMALA D. HARRIS
Attorney General of California
GLORIA L. CASTRO
Supervising Deputy Attorney General
- Attorneys for Complainant™
LA2011503023
51058180.doc
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|| Kavara D Hasis TE O;I;i?.lFORNIA
| Att General of Californi STA
2 GngzyL (ej]zeS{ng aora REDICAL BOARD OF CALIFORNIA
Supervising Deputy Attorney General SACRAMENTO_Jutt IS~ 200)
- 3 || State Bar No. 193304 Bvﬁ___émam_. Mon( T ANALYST
300 So. Spring Street, Suite 1702
4 Los Angeles, CA 90013
Telephone: (213) 897-6804
5 Facsimile: (213) 897-9395
6 Attorneys for Complainant
2
8 BEFORE THE
MEDICAL BOARD OF CALIFORNIA
9 DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
11 || In the Matter of the Petition to Revoke Case No. D1-2002-141331
: Probation Against:
12
JOHN CHIH CHIU, M.D. . .
13 || 1001 Newbury Road ACCUSATION AND PETITION TO
Newbury Park, CA 91360 REVOKE PROBATION
14 || Physician's and Surgeon's Certificate No. '
C31784
15 |
L Respondent.
10
17 Complainént alleges:
18 PARTIES
19 1.  Linda K. Whitney (Complainant) brings this Accusation solely in her official capacity
20 || as the Executive Director of the Medical Board of California, Department of Consumer Affairs.
21 . 2. Onor about November 4, 1969, the Medical Board of California issued Physician's
22 | and Surgeon's Certificate Number C31784 to JOHN CHIH CHIU, M.D. ‘(Respondent)..
23 JURISDICTION
24 3. . This Accusation is brought before the Medical Board of California (Board),
25 || Department of Consumer Affairs, under the authority of the fdllowing laws. All section
26 |} references are to the Business and Professions Code unless otherwise indicated.
27 4.  Section 2227 of the Code states:
28 - "(a) A licensee whose matter has been heard by an administrative law judge of the Medical

Accusation and Petition to Revoke Probation
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Quality Hearing Panel as designated in Section 11371 of the Government Code, or whose default
has been enteréd, and who is found guilty, or who has entered into a stipulation for disciplinary
action with the division,], may, in accordance with the provisions of this chapter:
*. "‘(1) Have his or her license revoked upon order of the division.
: "(2) Have his or her right to practice suspcndcd for a period not to exceed one year upon
order of the division. | -
"(3‘) Be placed on prpbation and be required to pay fhe' costs of probation monitoring upon
order of the division, | | |
"(4) Be pﬁblicly reprimanded by thé division.-

"(5) Have any other action taken in relation to discipline as part of an order of probation, as

the division or an administrative law judge may deem proper.

"(b) Any matter heard pursuant to subdivisibn' (a), except for warning letters, medical
review or advisory confereﬁces, professional competehcy'examinations, cor;ﬁnui'ng education
activities, and cost reimbursement associated therewith that are agreed to with the division and

successfully completed by the licensee, or other matters made confidential or privileged By
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exi Sﬁng la,WT_is_deemed_public’_a_nd_shﬂu' be made available to the public by the board pursnant to
Section 803.1."

5. Section 2234 of the Code states:

"The Division of Medical Quality shall take action against any licensee who is charged with|

| unprofessional conduct. In addition to_ other provisions of this article, unprofessional conduct .

includes, but is not limited to, the following;
"(a) Vlolatmg or attemptlng to violate, directly or 1nd1rectly, assisting in or abetting the

violation of, or conspiring to violate any provision of this chapter [Chapter 5 the Medical -

~ Practice Act].

"(b) Gross negligence.

I pyursuant to Business and Professions Code section 2002, “Division of Medical Quality” '
or “Division” shall be deemed to refer to the Medlcal Board of Cahfomla

Accusation and Petition to Revoke Probation
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"(c) Repeated negligent acts. To be repeated, there must be two or more negligeﬁt acts or
omissions. An initial negligent act or omission followed by a séparate and distinct departure from
the appli_cablé standard of care shall consﬁtute repeated negligent acts. |

"(1) An initial negli gent diagndsis followed by an act or 'omi.ssi()n medically appropriate for
that negligent diagnosis of the patient shall.constitute a single negligent act.

"(2) When fhe'standard of care requires a chaﬁge in the diagnosis, act, or omission that
constitutes thé negligent act described in i)aragraph (1), including,-but not limited to, a

reevaluation of the diagnosis or a change in treatment, and the licensee's conduct departs from the

applicable standard of care, each departure constitutes a separate and distinct breach of the

standard of care. . . . .

"(d) Incompetence.

"(e) The commission of any act involving dishonesty or corruption which is substantially

related to the quéliﬁcations, functions, or duties of a physician and surgeon. -

"(f) - Any action or conduct which would have warranted the denial of a certificate." ‘
6. Section 2261 of the Code states:

“Knowingly mak'}ngér—signing.anycertiﬂcaterér_othergioclmentdipecﬂyoﬂndi;ecﬂg?

rélated to the practice of medicine or podiatry which falsely represents 'thé existence .or
nonexistence of a state of facts; cofistitutes unprofessional conduct.”
7. Section 2004 of the Code states: »
"The board shall have the responsibility for the following:
"(a) The enforcement of the diéciplinary and criminal provisions of the Medical Practice - |
Act. | |
"(b) The-administration and hearing of disciplinary actions.
* "(c) Carrying out disciplinary actions appropriate to findings made by a panel or an
administrative law judge; | -
~ "(d) Suspending, revoking, or otherwise limiting certificates after the conclusion of

disciplinary actions.

Accusation and Petition to Revoke Probation
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_ "v(e) Reviewing the quality of medical practice cérriéd_ out by physician and surgeon
certificate holders under the jurisdiction of the board.
"(f) Approving undergraduate and graduate mediéal education programs,
."(g) Apprc;;/ing clinical cierkship and special programs and hospitais for the programs in '
subdivision ®. | ‘
A"('h) Issuing licenses and certificates undér. the board's jurisdiction.
"(1) Administ_eljing the board's continuing medical education proéram. ,
| PROBATION CASE
8.  Inaprior disciplinary action entitled In the Matter of the Accusation Agdinst John
Chih Chiu, M.D. _b,efoe_thc-,McdiQal:Boar_.d,Qf Califoﬁﬁa, in Case Number 17-2002-141331, the |
Board issued a décision, effective Jul.y 21, 2008, in which Reépondént'é license to practice |
medicine was revoked. waever, the revocation was stayed and Réspondént’s license was placed
on probation for a period of three (3) years probétion with numerous terms and conditions

(Probation Order). That decision is now final, is incorporated by reference as if fully set forth

hé‘re, and is attached here as Exhibit A.

9.— Term-and-Condition3-of thehebatien@rd;er;states: \

“Respondent shall obey all federal, state and local laws, all rules governing the practice of
me;dicine in California and remain in’ full compliance with any court ordered crimiﬁal ﬁrobation,
payments, and other orders.” | | |

10. Term and Condition 4 of the Probation Order states:

V “Respondent shall submit quarterly declaratioﬂs under penalty of perjury onforms provided
By the Board, stating whether there has been compliance With all the conditions of probation.
Respondent shall submit quarterly declarations not later than 10 galéndar days after the end of the |
preceding quarter.”. A | | |

11. Term and Condition 5 of the ProbationOrder. states, in relevant part:

“Respondent shall lcomply with the Bo'ard’s probation unit,”

12. Term and Condition 6 of the Probation Order states:

Accusation and Petition to Revoke Probation
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“Respondent shall be available in pefson for interviews either at Respondent's place of -
business or at the probation unit office, with the Board or its designee upon request at various
intervals and either with or without prior notice throughout the term of probation.”
| - 13, Term and Conditiom 9 of the Probation Order states:

“Failure to fully_ comply with any term or condition of probation is a violation of probation.

If Respondent violates probation in any respect, the Board, after giving Respondent notice and the

opportunity to be heard, may _fe\}oke probation and carry out the discilslinary order that was

stayed. If an Accusation, or Petition o Revoke Probation, or an Interim Suspension Order is filed

‘ against Respondent during probation, the Board shall have continuing jurisdiction until the matter

is final, and the period ___o_f probation shall be extended until the matter isfinal”. . .

ACCUSATION

FIRST CAUSE FOR DISCIPLINE
(Dishonest and Corrupt Acts)
14. Respondent is subject to disciplinary action under section 2234, subdivision (e), in

that he has erigaged'in dishonest and corrupt acts. The circumstances are as follows:

15— Respondent-has been-on-probation-since-July 2008,-and-is-under an-obligation to be -

—
(o)}

17
18
19
20

21

22

23
.24
| - 25
26
27
2

honest and truthful in his interactions with the Board-and its designees in effectuating all of the
terms and conditions of his probatiorl, which includes the requirement to comply with the Board’s
probation unit and to be available in person for interviews with Board designees. Duﬁng |
quarterly interviews with all probationers, Board designees Will ask probationers whether there
are any civil suit, medical malpractice, or peer review proceedlnés pending against the
probationer. The expectation is tllat the probationers wlll be truthful in their answers. The
Board’s desi gnees rely on the information provided by the f)robationers in these interactlons.

16. InMay 2011, the Board, in the context of a non-probation matter, first became aware
that Respondent has been a defendarlt in at least two medical malpractice lawsuits since the first
quarter 0f 2009. The lawsuits are descnbed as follows |

A. Onorabout March 13, 2009, a civil complaint was ﬁled by Dui§ and E‘

B’ against Respondent for medical malpractice, lack of informed consent, and loss of

5
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consortium based on provocative lumbar discograms and microdecompressive lumbar

28

2 || discectomies alleged to have been performed by Resr)ondent on D¢ B @A on June 10, |
3 2008 and July 22, 2008 (D.B_" et al. v. John C. Chiu, M.D. et al., Ventura County
4 Superzor Court case number'5 6—2009-003395 4-CU-MM.) Respondent filed a response to the
5 -lawsult on May 7,2009. Respondent filed a case management conference statement .
6 || in the case on February 16, 2011. The,B- lawsult against Respondent is still pending,
7 B. Onor ebout July 20, 2009, a civil eompleint was filed by REJP A.against
8 || Respondent for medical malpractice, lack of informed consent, and battery based on a.
9 prorloeative cervical discogram and microdecompressive cervical discectomy alleged to have
10. Been performed by.Respdndent_on REED A@Pon 2 Mey, 9,2007. (R-A. v. John C. Chiu,
11 || M.D. et al, Ventura County Superior Court case number 56-2009-00353459-CU:MM-VTA.)
12 rRes.po:ndent-ﬁled a response to the A.lawsuit on October 1, 2009. He also filed a request for
13 dismis'sai on May 17, 2010. A status.confe_renee in the case was set for July 15,2011. The A»
14 || 1awsuit against Respondent is still pending. ' | .
15 17. Respondent failed to disclose the existence of the two malpractice lawsuits, described
t6-{inpara slc;yh 16 abo‘v'epurs‘hant to anouhga.ron to-disclose-all raetiverand—peadingn;‘edicei
17 | malpractice lawsuits against him in'response to speciﬁo written and oral requests from the Board
| 18 || for this information: The crrcumstances are as follows: | |
19 A. Respondent was dishonest in written statements he made to the Board as
: 20- described further in paragraph 21 below, which is incorporated here as if set forth in full. .
21 Respondent was dishonest oy answering, under penalty of perjury, “no” to the direct questions
22 || asking hirn to disclose pending lawsuits against hirn.
23 B. Respondent provrded dishonest oral answers to questlons posed by the Board’
24 probation officers askmg hlm if he has been sued by any patients, as described further in
25 || paragraph 23 below, which is incorporated here as 1f set forth in full. '
26 || /M |
27' /!
I
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_ SECOND CAUSE FOR DISCIPLINE
. | (False D_ocuments)
18. Respondent is subject to disciplinary action under section 2261 in that he has
knowmgly made or signed declaratlons drrectly related to his practlce of medicine which falsely
represented the nonexistence of a state of facts. .The crrcumstances are as follows

19. Pardgraph 21 below is 1ncorporated here as if set forth in furll.

PROBATION VIOLATIONS
" FIRST CAUSE FOR REVOCATION OF PROBATION
(Violation of Probation: Condition #4, Quarterly Declarations)

. 20.. Respondent’s vprobation.is..subj ectt.to.revocation pursuant to probation condition four
of the Probation Order because he failed to submit truthful quarterly declarat1ons The
circumstances are as follows | ' |

21.  On or about July 6, 2010, October 1, 2010, January 3, 2011, April 1, 2011 and July 1,
2011, Respondent srgned quarterly declarations under ‘penalty. of perjury for the reporting .periods
of Apnl 1, 2010 through June 30 2011 In these declaratlons Respondent declared under

16

17

18

19
20

21
2
23
24
25

26

27
28

pematty of pcl jury-under-the laWS-ofﬂie-State—efeathfnra—ﬂaat—éuﬂﬂgﬂ&%Fepoﬁmgpeﬂed—he
complied with each and every term of probatlon. Respondent answered “no” on four different
occasions to the question: “Is there any civil suit, medical malpractice, or peer review proceeding
pending against you?” In fact, the two lawsuits described in paragraph 16 abot/e were .active and
pendmg agamst him at the time he misstated these facts to the Board in his quarterly declarations.
SECOND CAUSE FOR REVOCATION OF PROBATION
(Violation of Probation: Condition #6, Interview with Board)

22. Respondent’s probatlon is subject to revocation pursuant to probation condrtron six of
the Probation Order because in interviews with his probatlon officer he failed to dlsclose 1n
response. to direct questions, the fact that he was sued by patlents B-and A‘ in two
separate and pending lawsuits. The circumstances are as follows:

v2'3. On or about March 3, 2010, May 20, 2010, September 15 2010, December 20, 2010

and March 2,2011, Respondent, who was aware at the time that he was a defendant in the two

7
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"1 || pending medical malpractice lawsuits described in paragraph 16 above, responded in the negative
2 || to questions posed by Probation Inspector Kevin Morris asking whether Respondent had any
3 || malpractice lawsuits or'complaints pending against him. The BOard adopted Respondent’s
"4 'representatlons as truthful and documented them in four quarterly probation reports. In fact, the
5 il two lawsults descnbed in paragraph 16 above were active and pendlng at the time he misstated
6 || these facts to Probation Inspector Kevin Morris.
7 | - DISCIPLINE CONSIDERATIONS'
8 24. To determlne the degree of dlsc1p11ne if any, to be imposed on Respondent,
9 -Complamant alleges that on or about J uly 21 2008, in a prior disciplinary action entitled In the |
10.|| Matter of the Accysqti_qn,Agairz.s_t_‘,.lohn.Clzfik.._.Ch_zLu,.MD,__befQ.rc;thc._l\._/_l_edigal Board of California;
11 || in Case Number 17-2002-141331 , Respondent‘s license was placed lon three years probation with -
12' tefms and conditione related to failure to properly render post—operative care to two natients. That
13 || dec1s1on is now final and is incorporated by reference as if fully set forth,
14 23. To determine the degree of discipline, if any, to be imposed on Respondent
15 Complalnant alleges that on or about August 16, 2002, in a prior disciplinary action entitled “In
16\ -the Matter of the Accusation A mzm}‘r;}f;?h},, M 53%;;;}1{;1/[:5;‘-;1_ Board.of J;fn'{-;{a_ in}
17 || Case Number 05-1996-59826, the Medical Board 1ssued a public letter of repnmand to
: 18 | Respondent stating that he violated Business and Professions Code section 650.1 by referring two
- 19 || patients to diagnostic imaging and physical therapy providers without disclosing to these patients |
20. that he had an ownership interest in these providers. That decision is now final and is
21 incorporated by reference as if fully set forth. .
| 22 | _ PRAYER
23 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, -
24 || and that following the hearing, the Medical Board Vof California issue a decision: .' i
. 1 25 1. Revoklng or suspendmg Phys1c1an S and Surgeon's Certificate Number C31784,
26 1ssued to John Chih Chiu, M.D. '
- 27
28
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2. Revoking the probation that was granted by the Medical Board of California in case

1
2 nurﬁbéf 17-2002-141331 and imposing the disciplinary order that-was stayed thereby revoking
'3 || Physician’s and Surgeon’s Certificate Number C31784 issued to John Chih-Chiu, M.D.
4 3. Revoking, suspending or denying approval of John Chih Chiu, M.D.'s authority to
5 superv1se physician's assistants, pursuant fo section 3527 of the Code 4
6 4.  Ordering John Chih Chiu, M.D., if placed on probation, to pay the Medical Board of ’
-7 || California the costs of the costs of probation monitoring; and
8 5. Taking such other and further action as deemed necessary and proper.
DATED: __Iuly 15, 2011 W4 e '
11 "LINDAK. / W '
- Executive 1rector
12 - Medical Board of California
Department of Consumer Affalrs
13 State of California
Complainant
14
15 || LA2011503023
50935241.docx
16
17
18
19
20
21
22
.23
24
25
26
.27
28
-9
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BEFORE THE
' MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS -
STATE OF CALIFORNIA

e

In the Matter of the Accusation Against: Case No. 17-2002-141331

JOHN C. CHIU, M.D., OAH No. 12006010232

Physiciah and Surgeon’s Certificate No. -
. C31784

vRespbndent; o %‘

'DECISION AFTER NONADOPTION

This matter was heard by Julie Cabos;Owen, Administrative Law Judge (ALJ) with
the Office of Administrative Hearings (OAH), on September 10, 11, 12,17, 18, 20, 24, 25,
26, 27 and 28, and October 1 and 2, 2007, in Los Angeles, California. Complainant was

represented by Gloria Castro, Deputy Attorney General. John C. Chiu, ML.D. (Respondent)
was present and was represented

his assistant Sherry Gregorio.
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At the hearing, the Second Amended Accusation was amended as follows:.

At page 5, line 20, the wdrd “Respondent” was changed to “Dr. Shanhangian,” and .
“he” was changed to “Dr. Chin.” ' :

At page 6, paragraph 12, line 9, the word “and” was deleted, and the sentence stating,
“A tracheostomy was performed on Donna A. by another physician,” was moved to line 10,

after the sentence stating, “The patient developed bradycardia and suffered a cardiac arrest at
10:35 a.m.” ' ‘ '

Oral and documentary evidence was received and argument was heard. The record
was left open to allow the parties to file simultaneous closing briefs by the close of business
on October 12, 2007. Complainant’s Written Closing Argument and Respondent’s
Supplemental Brief Regarding Closing Argument were timely filed, marked as
Complainant’s Exhibit 47 and Respondent’s Exhibit AA, respectively, and lodged. The

record was closed and the miatter was submitted for decision on October 15,2007

The Medical Board of California (Panel A) declined to adopt the proposed decision
and on January 29, 2008, issued an Order of Non-Adoption and called for transcript of the
administrative hearing. On May 29, 2008, the Board heard oral argument in the above-



referénced matter. Writter argument was received from Complainant and Respoﬂdént, and
by stipulation of the parties, exhibits 2, 17, and 24 of Respondent’s writtén argument were
struck. The time for filing written argument having expired, and the entire record, including
the transcript of said hearing, having been read and duly considered pursuant to section
11517 of the Government Code, the Board hereby makes and enters the following decision

ar_ld order;
FACTUAL FINDINGS

1. On December 15, 2005, the Accusation was filed. Respondent’s Notice of
-Defense was filed on January 26, 2006. On June 22, 2007, Complainant, David T. Thornton,
filed the Second Amended Accusation while acting in his official capacity as the Executive
Director of the Medical Board of California (Board), Department of Consumer Affairs.

: 2. OnNovember 4, 1969, the Board issued Physician and Surgeon’s Certificate

~~ Number C31784 to Respondent. Respondent’s-Certificate was in-fullforee and-effect at-all-——--- -
relevant times and was scheduled to expire on August 31, 2007, unless renewed. The -
evidence did not disclose whether the license has been renewed. However, if the license was
not renewed, the Board retains jurisdiction over this matter pursuant to Business and . '
Professions Code section 118, subdivision (b). '

Facts Re: Respondent’s Treatment of Patient Donna A. !

3 | _Q__r_l_November 11,2002, Donna A., a 44-year old female, was first examined
by Respondent ai his facility, the California Cenier for Minimally Invasive Spine Surgery

- (CCMISS). Her chief complaints were intractable, increasing neck and upper extremity pain,
the left side greater than the right, left shoulder pain, headaches, middle back pain, increasing-
lower back and leg pain, the right leg greater than the left, with associated numbness and
tingling of the right leg, foot and toes. '

4, On November 11,2002, Donna A. filled out an extensive neurological .
questionnaire regarding the history of her symptoms which followed a 1999 automobile
accident and the ensuing treatment by several physicians. Respondent noted that the patient
was taking various medications, including Effexor, Ultram, Oxycontin (discontinued the
week prior), Darvon, Trazodone, and Klonopin. Respondent conducted a neurological
examination of Donna A. Following that examination, Respondent diagnosed the patient
with: “Herniated cervical disc with cervical radiculopathy, herniated lumbar disc with ’
lumbar radiculopathy and high thoracic strain/disc disease.” Respondent recommended
magnetic resonance imaging (MRI) of the patient’s cervical spine and lumbar spine for
further evaluation, x-rays, and electromyography (EMG) of her right lower extremity.for
further assessment. ' '

_ ! Throughout this decision, patients’ initials will be used in lieu of their surnames to
protect their privacy. S



s On Nevember 11 "a'holf),;s Robert A Princentha ‘. M, D 1o )1' r-rave of
Donna A.’s cervical and thoraolc spine and MRIs of her cervical and l_umbar spine.

‘ 6.  InaNovember 11,2002 consultation report, under the section entitled
. “Recommendations,” Respondent noted:

[Dliscussed with the patient at length regarding her intractable cervical
and lumbar disc symptoms, physical findings, MRI scan/EMG
findings, and further alternatives of treatment and procedures of
provocative cervical and lumbar discogram and microdecompressive
“endoscopic cervical and lumbar discectomy with Holmium laser.
thermodiskoplasty and the possible risks and complications including
local anesthesia and possible conversion to general anesthesia, with
- possible risks and complications. She wished to go ahead with the
. procedures as soon as possible because of her intractable spinal disc
e e e ,_.Symptoms 0 O et U

7. On November 25, 2002, a medical evaluatlon ‘was conducted by Dr. Duc
Nguyen, M.D. to obtain pre-operative clearance for the proposed procedures on Donna A
Dr. Nguyen s November 25, 2002 report indicated that Donna A.was five feet, four inches
tall, weighing 183 pounds, with a past medical history of fibromyalgia, allergic rh1n1tls
insomnia and depressmn Dr. Nguyen cleared the patient for surgery.

8. According to a report dated November 25, 2002, Respondent conducted a
further history and physical examination of Donna A.onthat date. The ﬁndlngs in this-

PPN~ V=Y

I'CpOI't signed on November 29, 2002, mirrored the g ority of the findings inthe Nuvculucl’————
11, 2002 examination report. Additionally, the Recommendations contained identical

languaoe to that in the November 11, 2002 report (set forth in Factual Finding 6, above).

However, the November 25, 2002 report also noted that the MRI scan on November 11,

2002, revealed a three millimeter disc protrusion at C4-5 and a two millimeter “slight bul ge”

at C6-7. The November 25, 2007 report further noted a physical examination, in addition to

the neurological examination, with the following findings: .

Blood pressure 120/80, pulse rate 84, respiration 18. She was
somewhat nervous. She is mildly obese.

Head, ears, eyes, nose and throat are unremarkable. Neck, slight web
neck. ‘Chest was clear; Breasts, soft without mass. Heart, normal sinus
rthythm without murmur or cardiomegaly. Abdomen, mild
protuberance without organomegaly. Back, please see below.

Genitalia, female. Pelvic and rectal examination, per Dr. Nguyen.

- Extremities were 1ntact

9. Donna A. was adrnltted to Alta Monrovia Hospital on Novembel 26, 2002, f01
a provocative discogram and microdecompressive endoscopic cervical discectomy with laser.

-3



The procedures were to be performed under monitored anesthesia care (MAC) by
anesthesiologist Sharia_:r Shahangian, M.D. '

10.. A discogram is used to determine if injury to a particular vertebral disc is the
source of a patient’s pain. During a discograim, a surgical needle is inserted into a disc at the
level which the physician suspects may be causing the patient’s symptoms. Contrast dye 1s
injected into the disc, and the extra fluid in the disc increases the pressure in the disc. A
provocative discogram is not done under general anesthesia. 1t requires that the patient be
awake and sedated, so that, upon insertion of the surgical needle into the disc space, the
patient can confirm experiencing pain that mimics his/her pre-operative pain. Once the
patient confirms replication of the pre-operative pain at a particular level, the physician can
proceed with treatment, including an operation on that disc (in Donna A.’s case, by way of
microdecompressive endoscopic-cervical discectomy with a-laser).

- = == - 11.- - OnNovember-26,2002; Donna A.was Ihovedf.into.the,operating.room‘(OR) at ..

approximately 9:00 a.m.? Dr. Shahangian gave Donna A. Versed (for relaxation) and
Fentanyl (for pain tolerance), and then began administering the medication for conscious
sedation. B

12. At approximately 9:25 a.m., Respondent inserted-a 22 to 25 gauge.
subcutaneous needle into Donna A.’s neck to administer local anesthesia.

13.  Thereafter, at approximately 9:25 to 9:30 a.m,, Respondent began to insert an
18 gauge surgical needle into Donna A.’s neck, intending to start the discogram.

14.  Complainant and Respondent offered differing versions of the events that
transpired from the time Respondent attempted insertion of the 18 gauge needle until Donna
A. died at 11:39 am. ' 2

15(a). Dr. Shahangian testified that, at about 9:25 to 9:30 am., after Respondent had
inserted the surgical needle (which Dr. Shahangian called a “trochar”) into Donna A.’s neck,
Dr. Shahangian observed blood coming out of the distal end in a “jetting manner indicative
of [the needle] entering a major vessel.” According to Dr. Shahangian, the blood was
“pulsating,” and he believed Respondent could have hit an artery or large vein. It was his
understaniding at the time of the procedure that the blood could have come from the carotid
artery. However, at the administrative hearing he testified that, while the internal jugular
vein is typically considered a “low pressure” vessel, it is “high pressure” compared to other
veins and could “pulsate if there is some resistance to it.” Dr. Shahangian stated that, after
the blood pulsed out of the needle, Respondent removed the “trochar,” put a sponge on the

2 The anesthesia record was not created by Dr. Shahangian in the OR during the
procedure, but was constructed several hours later, after the patient had died. Therefore,
according to Dr. Shahangian, there are “some mistakes in the times” listed in the record.
Consequently, the times set forth in this decision are only approximations.

4



" skin at the site of the nsedle entry and held it for about five seconds before reinserting the
needle in a different location. According to Dr. Shahangian, the external bleeding stopped
prior to reinsertion of the needle. At this point, the patient tolerated the reinsertion of the

. needle and did not show any outward signs of distress, and Respondent continued his attempt

* to get into the cervical space. However, Dr. Shahangian noted that, within 10 to 15 minutes
after the time of Respondent’s reinsertion of the needle, the patient became hoarse, restless
and agitated. At that time, Dr. Shahangian observed the patient’s neck and did not discern
any, enlargement or obvious hematoma formation.> Nevertheless, according to Dr.
Shahangian, he asked Respondent if a hematoma could be the cause of the patient’s
hoarseness and agitation, and Respondent purportedly stated that there was no hematoma, but
that she may be experiencing an allergic reaction. Although he did not record it in the
anesthesia record, Dr. Shahangian recalled that, at some point, the IV connector for
administration of the conscious sedation medication became dislodged from the patient when
she was thrashing around. Atabout 9:35 a.m. or 9:40 a.m., Dr. Shahangian administered
Dexamethasone (to treat possible allergic reaction), without any effect. Dr. Shahangian did

- -fotifidicate, nor did he-document in-his-anesthesia record, what-Respondent-was-doing: — - - - S

 during the 10 to 15 minutes after reinsertion of the needle.

- 15(b). Respondent testified that, in conducting a cervical discogram, he uses his right
hand to insert the surgical needle after he uses his left hand to palpate the
sternocleidomastoid muscle, pull back the carotid sheath (containing the cartotid artery and
internal jugular vein) and apply digital pressure toward the vertebral body. According to
Respondent, this creates a “valley” or a “space with no tissue,” which is “almost avascular,”
in order to prevent injury to any blood vessel. Respondent testified that he could not conduct
the provocative discogram on Donna A. because, as he began to insert the surgical needle,

- approximately two to four millimeters into the tissue, the patient began coughing and became
restless and agitated. She also complained of pain from the needle insertion. Because she
_ was moving, he removed the needle. He denied seeing “any significant blood” when he
"withdrew the needle. At some point after removal of surgical needle, Respondent recalled
- the patient talking to the nurses in the OR and that she sounded “squeaky.” Thereafter, he
heard from the nurse that the patient’s IV line had been disconnected. Respondent stated that
performance of the proposed discogram would have taken less than a minute using
fluoroscopy.” However, the discogram was not performed because the needle “never got to
the disc.” ' ' - '

" 15(c). Complainant did not establish, by clear and convincing evidence, that blood
was “flushing” or “pulsing out” of the distal end of the 18 gauge surgical needle upon
insertion into Donna A.’s neck for the following reasons: '

3 A hematoma is a localized, clotted or partially clotted collection of blood situated in
tissue-outside a vascular structure, usually caused by a break in the wall of a blood vessel.

* Fluoroscopy is an imaging technique to obtain real-time images. of the internal
structures of a patient. ‘
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() An Accusation was filed by Complainant against Dr. Shahangian on
April 20, 2004 and the matter was resolved by Stipulated Settlement and Disciplinary Order,
effective April 10, 20066.° Following the patient’s death, and through the Board’s
investigation of the incident and prosecution of both Dr. Shahangian and Respondent, each
had an equal motive to recall the events that transpired in his favor. Therefore, Dr. '

' Shahangian had a motive to testify in a manner consistent w1th his prlor statements which
reﬂected more favorably on his actions.

~(2)  There was no other evidence that the blood had been “flushing” or.
“pulsing” out of the distal end of the surgical needle upon insertion. :

(3) As further set forth in Factual Findings 10, 15, 16, 20 and 27, some
portions of Dr. Shahangian’s are not borne out by the remainder of the evidence.
Additionally, the time frame posited by Dr. Shahangian includes 10 to 15 minutes that are

__not.accounted for. According to Dr. Shahangian, it took about 10 to 15 minutes forthe . . _
patient to become hoarse and restless, which are possible indications of the formation of a
~hematoma.® However, there is no evidence regarding what took place during the 10 to 15 -
minutes which purportedly lapsed from reinsertion of the surgical needle until the begmmng
of the patient’s restlessness. Respondent was supposed to be conducting the discogram, but
there was no evidence that the discogram was conducted. There was no explanation
regarding why, if the patient was not exhibiting outward signs of distress, the discogram did
not take place in the 10 to 15 minutes following the immediate 1e1nsert10n of the surgical
needle : :

————@)ﬁ%kheegh—mﬁepsyjehetegfaph&depwteéﬂﬁ%ﬁeﬁenﬂa%%ﬂght——
' internal jugular vein, it was not established by clear and convincing evidence that the injury
depicted was caused by the 18-gauge needle (See Factual Finding 45(c) below.)

15(d) F01 the reasons set foith above, Respondent’s recollection of the events set
forth in Factual Finding 15(b) is more plau31ble than Dr. Shahanglan s, and is mcorporated as
a Factual Finding herein.

16. At about 9:35 a.m. or 9:40 a.m., Dr. Shahanglan admlmstewd dexamethasone
~ (to treat possible allerglc reactlon) without any effect.

>Effective Apnl 10, 2007, Dr. Shahanglan S Physmlan s and Su1 geon’s Certlﬁcate
was fully restored to clear status free of plobatlon 1equ1rements

* Complainant’s expert, William R. Taylor, M.D., verified that it would take about 10
" minutes for a hematoma to form. According to Dr. Taylor signs of a hematoma developing .
in the neck include hoarseness or inability to talk, shortness of breath, gasping for air and
anxiety due to inability to breathe. Addltlonally, one can often see a hematoma developing
on the side of the neck.
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17. At approximately 9:45 a.m., Dr. Shahangian induced general anesthesia,
administering pr opofol (to make the patient unconscious) and succynolchohne (to paralyze
the muscles of the jaw and neck in order to facilitate intubation).

l8(a). Dr. Shahangian testified that Respondent stated he could not continue surgery
with an agitated patient and asked Dr. Shahangian to convert from MAC to general
anesthesia. Although Dr. Shahangian acknowledged that a surgeon:cannot perform a
provocative discogram when the patient is “asleep,” he insisted that Respondent did not ask
him to take the patient down further into conscious sedation. Dr. Shahangian testified that he
agreed to induce general anesthesia because he wanted to respect Respondent’s opinion and -
because he believed that a hematoma may be forming and impinging on the airway and he
wanted to intubate the patlent establish an airway, and provide a means of mechanical
ventilation before it was obstructed. However, Dr. Shahanglan was not able to 1ntubate
Donna A : -

18(b). Respondent test1ﬁed that, after rernoval of the surg1ca1 needle and hearing that
the patient’s TV line had been disconnected, he felt that the patient should receive further
conscious sedation as prescribed, and he made that request. Respondent insisted that he
requested more/deeper sedation for the patient, asking that the patient be placed in the most
sedated state. -However, he denied requesting general anesthesia and also denied allowing
the induction of general anesthesia. Respondent explained that he uses only local anesthesia -
for provocative discograms, not general anesthesia, According to Respondent, he became -
aware that Dr. Shahangian had induced general anesthesia when he noticed that the patient
was not moving at all and the anesthesiologist acknowledged that he was trying to intubate

LUC delCIlL.

18(c). Dr. Shahangian’s testimony regarding who decided to induce general
anesthesia was not credible since provocative discograms are typically performed under local
anesthesia (see Factual Finding 10) and there was no evidence that the discogram had been
completed or discontinued and that Respondent was contmumg with the planned discectomy
. (see Factual Finding lS(c)(3))

19.  After 1nducmg general anesthesia, Dr. Shahanglan attempted to 1ntubate
Donna A. two to three tlmes using a laryngoscope, first with a Macmtosh 3 blade and then a
Miller blade.”

, 20(a). Dr. Shahangian testified that he was not able to visualize the epiglottis or,
below that, the vocal chords, and therefore was not able to place an endotracheal tube into

A laryngoscope consists of a handle with a light source and a blade to displace the
tongue and epiglottis and visualize the vocal chords at the entrance of the trachea; in order to
insert an endotracheal tube into the patient’s trachea. There are two types of blades used on a
laryngoscope. The Macintosh blade 1s a wider, curved blade and a M111e1 blade is stralghter
and thlnner



the trachea. According to Dr. uhahcm gian, . there was marksd digtortion ’qw lling of the
patient’s airway, with “bulging” from the right side of the patient’s neck, preventing him
from seeing “anything as a separate entity except the base of the tongue.” Dr. Shahangian
continued ventilating the patient between intubation attempts, but ventilating was gettlng
difficult.” -

20(b). Dr. Shahangian’s anesthesia notes, completed immediately after the patlent S
death, noted his observation of “marked edema and distortion of airway.”®

20(c). Dr. Shahangian’s testimony that there was “bulging” from the right side of the
patient’s neck was not convincing. This observation was not noted in the anesthesia record
or anesthesia notes, and it was contradicted by the respiratory theraplst snote, which
documented that the entire circumference of the airway was narrowed, without any
observations of “bulging” from the right side (see Factual Finding 27 ).

.21, _ _Atatime undlsclosed by the evidence, Dr. Shahanglan ‘was able to insert into -_
~ the patient’s pharynx a laryngeal mask airway (LMA), which is used when a practitioner is
unable to intubate a patient.” When an LMA is inserted, the air takes the path of least
resistance, and if the patient’s anatomy is normal, the air would enter the trachea However,
Dr. Shahangian was unable to ventilate the patient usmg the LMA. '

22.  Dr. Shahangian attempted to use the LMA for about one minute, during which
time he listened with a stethoscope for bilateral breath sounds and determined that ventilation
was inadequate.

%%—mefhehegmmﬂge%ﬁs%mhafmrs—aﬁeﬂ%emw
patient’s finger was. attached to a pulse oxymeter. However, Dr. Shahangian was not
satisfied with the consistency of the “capture” of the patient’s correct pulse by oxymetry
 becduse, at times, the machine would detect the pulse and at other times it did not.
~* Consequently, an auxiliary pulse oxymetel was blought in and attached to another of Donna
A.’s fingers. : : :

24. ' At approximately 9:55 a.m., Dr. Shahangian told Respondent that it was
‘getting difficult to ventilate the patient and that he needed Respondent to establish a surgical
airway via an emergency tracheostomy. Respondent asked for a tracheostomy tray, and once
it was provided, Respondent made an incision in the skin on the patient’s neck. However,
around 10:00 or 10:05 a.m., Respondent stopped the procedure and closed the incision in

8 Edema is the swelling of soft tissues as alesult of excess fluid/water accumulatlon

-2 An LMA is an alternative method of airway management An LMA includes a tube
with an inflatable cuff that is inserted into the pharynx. The device sits tlghtly over the top of
the larynx and the cuff is inflated w1th air to create a seal.
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- Donna A.’s neck. Dr. Shahangian resumed with manual ventilation of the patient by way of
an Ambu-bag. '’ :

25(a). Dr. Shahangian testified that Respondent was unable to create a surgicall
_ airway because Respondent, by his admission, had not done tracheostomy for many years
and had forgotten how perform the procedure. Dr. Shahangian testified that, deéspite his
insistence that the procedure must be done or the patient would die, Respondent aborted the .
- procedure. - ' - '

25(b). In his testimony, Respondent admitted that, during the time he was making the
skin incision, he was uneasy because he had not performed a tracheostomy for mariy years.
Respondent also testified that the first pulse oxymeter attached to Donna A. had oxygen (02)
saturation readings of approximately 60, but that during the time he was beginning the
tracheostomy, he was able to see that second pulse oxymeter showed O2 saturation of up to

==-98-and 100:Accordingto-Respondent; this-indicated adequate-ventilation-and-no-need for .- R

continuing the tracheotomy, so he closed the incision. Respondent insisted that, at the time
he stopped the tracheostomy, Donna A. was being oxygenated.

25(c). Although Donna A.’s medical records contained data strips from a pulse
oxymeter indicating O2 saturation of 100 percent at 10:12 a.m., it was not established that
those readings were taken from the machine which Respondent visualized during his
attempted tracheostomy. Additionally, Respondent admitted that he did not know if the
readings reflected the first or second machine, although he believed they were from the

second because the readings reflected what he saw when the second machine was “hooked .

up.””’
© 25(d). In a statement given to a Board investigator on' August 27, 2003, Respondent

recalled problems with the pulse oxymeter readings. Based on Respondent’s August 27,
2003 statement, the first pulse oxymeter was the machine with the 100 percent 02 saturation
readings and those 100 percent readings were incorrect. Respondent stated, “One [pulse
oxymeter] said 100 percent, and myself and my assistant [said] it’s impossible [because] the -
patient [had not been] intubated for [so] long, so they brought another one in that showed

~ zero percent.” A - - '

25(¢). Respondent’s recollection of the 100 percent O2 saturation level being the sole
reason for aborting the tracheostomy was not persuasive. It was not established that a
reliable pulse oxymeter indicated 100 percent O2 saturation at the time Respondent:
attempted his tracheostomy. While one of the oxymeters may have displayed such a reading,
it is questionable that Respondent would have relied upon it, given his statement that the 100
percent reading was “impossible.” It is more plausible that, in his reluctance to proceed with
the tracheostomy, Respondent relied upon what may have been a faulty oxymeter reading to

© An Ambu-bag is a hand-held device used to provide ventilation to a paﬁent who 18
not breathing or who is breathing inadequately. c



justify closure of the incision. It is equally plausible that Reepondent is now using the faulty
reading, after the fact, to justify aborting the tracheostomy, although he did not rely on the

reading at the time. Regardless of when he began to rely on the O2 saturation readings as
justification, the evidence established that Respondent aborted the tracheostomy based on his
reluctance to perform the procedure, having not performed one for many years.

" 26. At approximately 10:10 a.m., a respiratory therapist, Jim Hutchison
(Hutchison), was called in, by request of Respondent, to attempt intubation, At that point,
Dr. Shahangian was providing manual ventilation to the patient by way of an Ambu-bag. Dr.
Shahangian did not immediately allow Hutchison to do so because Dr. Shahangian believed
that, according to the guidelines of the American Society of Anesthesiologists, a practitioner
should limit the number of attempts at intubation, as each attempt invokes more damage to
the tissue, which may lead from a partial obstruction of an airway to a complete obstruction.
However, Dr, Shahangian did eventually relent and allow Hutchison to attempt intubation.
In doing so, Dr. Shahangian had to stop “bagging” the patient, since Hutchison had to .

== visualize the patient’s-mouth-and-threat:— - e o e e =

27.  Prior to attempting intubation, Hutchison noted an incision in Donna A.’s neck’
from Respondent’s aborted tracheostomy. According to Hutchison’s respiratory therapy . ‘
note, when he inserted the laryngoscope into the patient’s pharynx and applied upward force, -
he was unable to visualize the epiglottis because the “entire ¢circumference of [the] airway
[was] narrowed down at [the] level of [the] vallecula.”"! Hutchison attempted a “blind pass”
of the endotracheal tube, distal and superior to the vallecula. However, upon auscultation
and reading of the carbon diexide measurements, he determined that there was no ventilation
through the endotracheal tube. He continued to assist with the bag ventilation.

28. At 10:14 a.m., after Hutchison"s unsuccessful attempt at intubation, Dr.
Shahangian called a Code Blue, and asked the nurse supervisor to a summon a general
surgeon or someone who-could perform a tracheostomy. ’ "

'29.  Followihg the Code Blue, Advanced Cardiac Life Support (ACLS) efforts
were undertaken by Dr. Shahangian, Hutchison and others. Thereafter, Donna A. developed
bradycardia and suffered cardiac arrest prior to 10:55 a.m., at which time defibrillations’
began.

30. Between approximately 11:05 and 11:10 a.m., thoracic surgeon Alfonse
Miguel, M.D. arrived. At 11:14 a.m., Dr. Miguel successfully performed a tracheostomy on
Donna A. that provided ventilation to the patient. :

31.  Dr. Miguel’s operative report, dated November 26, 2002, stated, inter alia:

[1] opened the previous incision in the neck area and a significant

"' The epiglottic vallecula ié a depression just behind the root of the tongue between
the folds in the throat. '
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amount of v \.u.l:)L.: blood wae oozing, however, this was controlled by
putting pressure on the area and 1 was able to dissect the second
tracheal ring and T slit was made and a #6 tracheostomy tube was
inserted without any difficulty and then connected to ventilator. .
-The cardiopulmonary resuscitation was continued at this point and [Dr.
Miguel placed a triple-lumen venous catheter]. -

32.  ACLS efforts continued, but the patient expired at 11:39 a.m.

33(a). At the administrative hearing, the parties offered disparate evidence regarding
whether Respondent remained in the OR and assisted during the ACLS efforts between
10:14 a.m. and 11:05 a.m.

33(b). Dr. Shahangian recalled that, after Hutchison’s unsuccessful attempt at
intubation, Respondent left the OR and did not return until about one hour later, about the

T ’tln’lC Dr- Mlguel arrived——— - T o e e e TooTmrm T

33(c). The parties stipulated Susan Montgomery, R.N. wonld testify that she did not
-see Respondent administering chest compressions to Donna A Nurse Montgomery was the
~ circulating nurse and arrest team nurse for Donna A. on November 26, 2002.

33(d). In his testimony, Respondent recalled that, in response to the Code Blue, he
began doing chest compressions on Donna A. until the thoracic surgeon arrived. However,
in his August 27, 2003 statement to the Board investigator, Respondent never asserted that he-
~administered chest compressions to Donna A. Instead, Respondent recalled that, with the

patient “already in cardiac arrest mode,” he had “just barely started {making the incision] to
see if we could start a tracheostomy,” when Dr. Miguel came in to take over. According to
Respondent, upon making the incision, there was not much bleeding and the blood was dark.

33(e). Respondent’s August 27, 2003 recollection of events was erroneous, since the
evidence established that, by the time Dr. Miguel arrived, Respondent had made and closed
the incision, Hutchison had attempted intubation and ACLS efforts had continued for almost

~an hour. However, the invalidity of Respondent’s prior statement does not validate his
current recollection that he administered chest compressions, particularly in light of Dr.
Shahangian’s recollection that Respondent Ieft the OR and in light of nurse Montgomery’s -
recollection, as the circulating and arrest team nurse, that she did not see Respondent
administering chest compressions. Nevertheless, since Dr. Shahangian was admittedly
involved in ACLS efforts, it is questionable that he was keeping track of whether Respondent
was absent from the OR the entire time that ACLS was being employed.

33(f). The evidence established that Respondent did not assist during the ACLS

efforts between 10:14 a.m. and 11:05 a.m. The evidence did not establish that he was absent
from the OR during the entire time period from 10:14 a.m. to 11:05 a.m.

11



34(z). At the administrative hearing, the parties ¢ mf’;"";‘i digparate evidence regarding
whether Respondent assisted Dr. Mlguel w1th his successful tracheostomy.

34(b) In his operative report, Dr. Miguel listed “Jae Chu, M.D.” as his assistant for
surgery. However, Dr. Miguel testified at the administrative hearing that Respondent did not
" assist him with the tracheostomy and that he only had a “glimpse” of Respondent during the -
procedure. He stated that, prior to performlng the tracheostomy, he had no conversations
with Respondent and that he did not see Respondent doing anything with the patient during
the procedure. Other than Dr. Shahangian, Dr. Miguel saw no other person in the OR that he
recognized to be a physician. He provided no explanation for how “Jae Chu,” a name similar
to “J. Chlu ” would have come to be listed in his operatlve report as his a331stant

34(c). The parties stlpulated Susan Montgornery, R.N,, would testify that she did not
see Respondent ass1st1ng Dr. Miguel i in any way ‘with the t1 acheostomy on November 26,
2002. : :

34(d). In his testimony, Respondent lecalled assmttng Dr M1 guel with the
tr acheostomy by sponging the blood with gauze and helping to cut sutures. He testified that
he also suggested to Dr. Miguel to establish the central venous line to facilitate medlcatlon
and blood administration, - :

34(e). The eyide_nce established that, although Respondent was present in the OR
-when Dr. Miguel petformed his successful tracheostomy, Respondent did not assist Dr.
Miguel with that procedure. :

35(a)—Atthe administrative hearing; the parties offered disparate evidence regarding
the appearance of Donna A.’s neck and any observed formation of a hematoma followmg the
- insertion and w1thdrawal of the 18 gauge surgical needle :

35(b). Dr. Shahangian testified, a.nd his ahesthesia notes and anesthe51a ICCOTd
indicate, that he noticed some edema or swelling in the patient’s neck. He conceded that it
was diffused swelling, rather than a discrete bump, and that it was restricted to a two-inch by
three-inch area around the “area of surgery,” in middle of the patient’s neck, toward the right
side. He insisted that the swelling was compatible with a hematoma near the surglcal site,
Wthh was not profound but later became bigger.

35(c). Respondent test1f1ed that there was no change in the patient’s neck after he
removed the needle from her neck and that he did not believe a hematoma was forming. He
insisted that, from the time he removed the needle until Dr. Miguel arrived, he did not see
any discrete, significant hematoma at the level of the larynx and around the trachea.- He also
did not recall any swelling in her neck, but noted that the patient’s neck was “always fat and
short.” :

35(d). Dr. Miguel testified that, 151'ior to performing his tracheostomy, he assessed
Donna A.’s neck and noted a significant amount of swelling in the neck. He recalled that the
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aeck was markedly sweller “by some type of adems or blesding into the ares” A_}*Hr\n(ﬂ'& 3
cncothylotomy12 would have been “faster” to perform, there was so much swelling that he
could not determine where the cricothyroid membrane was, so he decided to perform a
tracheostomy by opening the prior incision. During his testimony, when asked if he
observed any evidence of a hematoma, he stated that, once he opened the incision, “a lot” of
dark blood came oozing out.of the wound. :

35(¢). The evidence established that there was edema / swelling in Donna-A.’s neck
following the reinsertion of the 18 gauge surgical needle. However, Complainant did not
establish, by clear and convincing evidence, that anybody ever observed a discrete hematoma
developing in Donna A.’s neck as a result of the insertion of the sur, gical needle (See also,
Factual Finding 46, below). ' :

36.  None of the witnesses (Dr. Shahangiah Hutchison, Dr. Miguel and
Respondent) observed any deformity, distortion or displacement of the trachea.
Additionally, none of them noted any evidence of tracheomalacia (tr acheal collapse).

37.- Following Donna A.’s death, the case was referred to the Los Angeles County
Coroner’s (Coroner) office. The case was assigned to Susan Selser M.D., who conducted
the autopsy on December 1, 2002.

38.  In.the records forwarded to the Coroner’s office was Respondent’s OR note,
which stated, “[Patient] was extremely restless under local and MAC anesthesia whlle
beginning discogram (or insertion of needle).”

11

39(a). Dr. Selser issued an autopsy report or viarch 11,2003 That report indicated
the ’followm0

Neck Dlssectlon . ) ' |
[R]ather extensive hemorrhage and early decomposmon change are
present. No edema is noted alongthe larynx. . .. There is abundant
hemorrhage along the posterior soft tissues of 'the pharynx and strap
muscles. ... The tongue on sectlon shows focal areas of lateral
'hemorrhage small. "

M..9
Diagnoses [from Microscopic Report]:

Large submuicosal hemorrhage in multiple sections of the posterior
pharynx with mucosal disruption. , :

? A cricothyr otomy is an emergency incision thr ouﬂh the skm and c1lcothy1 oid
membrane to secure a patient's airway.

13



patient’s ri ght 1nterna1 Jugular vem However autopsy p1ctures were taken"of the right and
left internal jugular veins depicting some 1nJury to the right mtemal Jugular vein and
hemorrhage in that area.

39(c). An anesthesiology consult by a Dr. Hendrickson, dated February 3, 2003, and
contained in the March 11, 2003 report noted, among other things: ,

[A] sur glcal needle was mserted by the surgeon and reponed to bleed
somewhat. .

0975 'she was agitated, hoarse, coughing, restless, and was given
Dexamethasone, lidocaine, and 50 mg propofol 02 Sat 99 There was
no visible edema.

0950 MAC was converted to general anesthesia with lidocaine 30 mg,
propofol 100 mg, succinylcholine 180 mg. . . . She could not be ,
intubated, nor ventilated with LMA,; efforts by MD and RT, There was
‘marked edema and d1s‘comon of the alrway, the. eplgloms could not be
seen.

Tracheostomy was attempted, but there was much blood in the anterior
neck, and it was unsuccessful. .

[7..1

IMPRESSION:

1. Inability to establish an airway in a person of body habitus
associated with high anterior larynx, very short neck (?webbed),
anterior cervical curvature, full set of teeth, and obesity.

2. What caused the original airWay problem? ? allergy, response to
pain, momentary loss of airway patency? Idon’t know. Drugs usage
“was appropriate.

39(d). Dr. Selser’s opinion, stated in the March 11, 2003 autopsy report was that,
“[t]he cause of death is cardiorespiratory arrest dueto fallule to establish alrway due to short
neck (web neck) obesity.” ' '

40.  After reading the March 11, 2003 autopsy report, Dr. Shahangian called the
Coroner’s office to discuss the contents of that report. Dr. Shahangian spoke with a man
who was a “Director or Chair” at the Coroner’s office, and he also wrote a letter to the
Coroner on April 23, 2003. Dr. Shahangian informed the Coroner that he believed their
ofﬁoe had not been informed that the patient’s surgery had commenced and that they had the
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erroneous impression that he had decided t¢ induce genera! anesthesia without any previous

surgical attempt. He further informed the Coroner that, when the examiner had seen the
patient’s neck, it was not in the same state as it was previously, when a “huge hematoma”
had been present. Dr. Shahangian explained the chain of events as he recalled them and
stated that forceful intubation was unlikely to. cause retropharyngeal hemorrhage without
signs of trauma in other areas, including the esophagus. T

41(a) Dr. Selser completed a Supplemental autopsy report on May 7,2003, following
additional information received in Dr. Shahangian’s April 23, 2003 letter. This supplemental
autopsy report was included in the final Coroner’s case report, issued after May 7, 2003.

41(b). D1 Selser’s Supplémehtal autopsy report stated:

From the clinical circumstances reported it is apparent a significant”

hematoma was developing in the neck prior to intubation/resuscitation
" efforts. The apparent-trauma of the right internal jugular vein, see - -

autopsy photos, appears consistent with the source of the bleeding.

| Itis likely the resultant evolving hematoma complicated effofts at
airway placement, see supplemental anesthesiology consultant report of
Dr. Hendrickson, 4-29-03.- - :

The Death Certificate has been amended to reflect fhis additional facfor _
in the death as reflected above. ' '

ZT(c). Also contained in the Final COTOner's Réport Was g suppiernental
anesthesiology report, dated April 29, 2003, which stated:

This supplemental énesthesiology report is to add to the ori ginal
anesthesiology report signed on February 3, 2003.

* From information received today from the Deputy Medical Examiner,
Dr. Susan Selser and Chief Medical Examiner-Coroner, Dr.
Lakshmanan Sathyavagiswaran, the following information is added to -
the original report under IMPRESSION, paragraph #2. - ' o

“A large hematoma formed in the right neck after
insertion of a surgical needle. This caused external
pressure on the airway, with difficulty in the airway
management by LMA, by intubation, and by
tracheostomy.”

13 In his testimony, Dr. Shahangian continued his assertion that he did not tear the
posterior pharynx and insisted that he “had nothing to do with the posterior pharynx.”
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41(&). Ir the Final Coronor’s Report, the patient’s cause of death wes changed o

cardiorespiratory arrest due to failure to establish an airway due to short neck (web neck),
obesity and neck hematoma. '

‘ 42.  Contrary to Dr. Shahangian’s claim that the Coroner did not know about the
commencement of surgery, the initial anesthesiology consult noted the needle insertion and
observation of blood. The anesthesiology consult also mentioned the patient’s agitation, .
‘hoarseness, coughing and restlessness, and the marked edema and distortion of the airway,
yel the consulting anesthesiologist did not independently conclude, or even suggest, that a
hematoma may have formed. Additionally, although photographs were taken of the right
internal jugular vein showing some injury and hemorrhage in that area, Dr. Selser did not
mention it in her initial report. The amended findings in the Final Coroner’s Report were
‘based on the assertions by Dr. Shahangian, and not on any independent assessment by the
consulting anesthesiologist or Dr. Selser, that a hematoma may have formed in the patient’s
neck. Since Dr. Shahangian’s assertions, as well his motives in providing the information to
the Coroner, were questionable; the amended findings in the Final -Autopsy Report are given - -
less weight than those in the March 11, 2003 autopsy report. ‘

43. . InDonna A.’s initial Certificate of Death, issued December:3, 2002, the cause
of death was listed as «deferred.” On February 13, 2003, an amendment to the death
certificate (amended death certificate) was issued, and the cause of death was listed as
“cardiorespiratory arrest; failure to establish airway and short neck (web neck) obesity.”
The amended death certificate indicated that the November 26, 2002 operation had “not yet”
been performed, but that there was the “beginning of general anesthesia.” The amended
death certificate also listed the “events which resulted in injury” as “unable to establish

airway.”

44, On July 7, 2003, Donna A.’s death certificate (final death certificate) was
again amended to reflect the cause of death as cardiorespiratory arrest, failure to establish
airway, short neck (web neck) obesity and neck hematoma. .In the section regardirnig whether
the operation had been performed, the final death certificate indicated that there had been
“trochar placement for attempted cervical discogram.” The final death certificate also listed
the “events which resulted in injury” as “unable to establish airway following attempted
trochar placement. o ' :

45(a). At the administrative hearing, Dr. Selser testified credibly that she observed
mucosal disruption above Donna A.’s airway and that the whole area was hemorrhagic, |
confluent in the back of the pharynx and lateral sides of neck and also around the injury of
the internal jugular vein. Dr. Selser opined that the extensive trauma to the mucosa in the
retropharyngeal area and the extensive bleeding in that area was probably related to the
difficult intubation efforts. ' '

45(b). At the time of autopsy, Dr. Selser did not, and could not, observe any
deviation of the patient’s airway caused by a hematoma. She could not opine regarding any
deformation, distortion or displacement of the trachea since, upon dissection, the original
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integrity of organs was disturbed, and she was unable {0 see the neck i sity 1z order o

determine what had existed before.

. 45(c). Dr. Selser explained that she did not describe the disruptions in the right
internal jugular vein in her original autopsy report because she did not think it was an injury
at the time. According to Dr. Selser, it was clear that there was extensive blood in the area
which was not supposed to be there. She was “struck by the hemorrhage” and “disturbed by
what it meant.” However, at time of autopsy, she believed that nothing had been placed into -
the patient’s neck. Therefore, her focus was on what happened during intubation efforts and
the inability to save the patient. She was later made aware that a needle had been placed in
the patient’s neck and that the “difficulty” with the patient began before intubation and

resuscitation attempts. Dr. Selser could not determine from the autopsy alone where the
blood came from, but needed to put her findings together with the time sequences provided

“to her. Based on her autopsy findings, her review of all records, including Dr. Miguel’s
report, and the input from Dr. Shahangian, Dr. Selser determined that the blood she found

~ had most likely come from the injury she-observed in-right internal jugular-vein—However,- -

Dr. Selser could not rule out that Respondent’s attempt at a tracheostomy created the blood

" inthe patient’s neck. She also could not rule out that Dr. Miguel’s incision caused some of

the bleeding. She conceded that the blood could be related to resuscitative efforts and that it
was not possible, at time of autopsy, to separate those out. : :

45(d). Dr. Selser did not testify that the injury to the right internal jugular vein and
the hemorrhage observed was evidence of a previously-existing hematoma. '

46(a).- At the administrative hearing, Respdndent offered the credible testimonies of

William Klein, M.D., a pulmonary disease specialist; Richard Ruifalo, M., an :
anesthesiologist; Martin Krell, M.D., a neurosurgeon, and Vert Mooney, M.D., an orthopedic
surgeon, to testify regarding the likelihood of a hematoma forming in a patient’s neck
following the pun(_:turing of the internal jugular vein and the likelihood that any such
hematoma would deviate the trachea. Their testimonies collectively established Factual
Findings 46(b) through 46(f). ‘

46(b). It is very unlikely that a hematoma large enough to deviate the trachea could
result from a puncture of the internal jugular vein by an 18 gauge needle. The carotid artery
and the internal jugular vein are encased in the carotid sheath and surrounded by the
sternocleidomastoid and other smaller muscles, which are, in turn, surrounded by fascia, then
fatty/subcutaneous tissue and then skin. The muscles, fascia and fat help to stop the
formation of hematomas around the internal jugular vein by applying natural pressure, or
“tamponade,” against the already low pressure system of the vein, which aids in clot
formation. A nick of the internal jugular vein could leak for about 10 minutes, but then
“tamponade” would take effect. While hematomas can sometimes form from a nick to the
internal jugular vein, they typically create only a slight bulging from one to two and one half
centimeters in diameter, and they are never large enough to deviate, deform or collapse the
trachea. ‘ :
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46(c;. The patient’s symptoms did not demonstrate the formation of & hematoma
which deviated, deformed or collapsed her trachea. At time the 18 gauge needle was
removed from her neck and the patient was talking to-the nurses, there was no evidence of

. any hematoma formation. Since the patient was able to talk and, therefore, able to breathe
after the needle was removed, she was in no respiratory distress at that time. Addltlonal]y,
none of the records indicate that she complained of not being able to breathe at any time
prior to being placed under general anesthesia. If a trachea 1s blocked, displaced or~
collapsed, this.can create “stridor,” which is a deep, throaty sound, or squeaky noises, or
wheezes. There was no evidence of any stridor or wheezing in the patient’s records. While
the patient’s voice was described as hoarse and “squeaky,” this alone did not indicate the .
formation of hematoma that was displacing her traohea The hoarseness can be attributed to
factors other than a hematoma, such as post-nasal drip.'* Moreover, the hoarseness or
squeakiness in her voice coincided with a time when her blood saturation and heart rate
were noimal, which would not indicate any problem with her airway. There was never any
evidence of a hematoma in the laryngeal area, created by the surgical needle, which
distorted the patient’s-trachea and made it-difficult or impossible-to-ventilate the-patient.. -- - -

46(d). There was never any evidence of a hematoma in the retropharyngeal area
causing the concentric narrowing that made it impossible for Dr. Shahangian to intubate the
patlent It is anatomically impossible for hemorrhage from the low pressure internal jugular.
vein, caused by insertion of an 18 gauge needle at the C4-C5 level, to travel to the
retropharyngeal area, because that would require several hours of continuous bleeding, which
would not occur due to the pressure of the surrounding fascia and muscles. The fascia and
muscles would also act as barriers to the blood flowing back upward. Additionally, even if a
hernatoma was able to work its way up, it would dissipate as it traveled. Instead, the edema

and hemorrhage that were found 1o the Tefroplaryngeal area came from the intubatiomn efforts
of Dr. Shahangian. - (See also Selser opinion in Factual Finding 45(a).) When a
laryngoscope blade touches the retropharynx, it traumatizes the sensitive tissue and can cause
more edema and hemorrhage with each successive intubation effort. Multiple attempts may
cause a narrowing of the airway which makes subsequent attempts at intubation virtually
impossible.

46(e). It is implausible that the lacerations to the internal Jugulal vein noted by Dr.
Selser were caused by the 18 gauge needle.

46(f). While a hematoma may have formed in Donna A.’s neck, thls occurred after
Respondent’s initial tracheostomy attempt. When performing a tracheostomy, the surgeon
must cut through arteries and veins, which can cause mgmﬁqam bleeding. Therefore, the

“In coming to their conclusions, Respondent’s experts relied on the deposition
testimony of OR nurses Anne Dale and Susan Montgomery that, contermporaneous with her
coughing and restlessness, Donna A. stated that she had post nasal drip and wanted to irrigate -
her sinuses prior to surgery, but was not allowed. The experts’ reliance on these deposition
testimonies was reasonable, giveri Donna A.’s history of allergic rhinitis (See Factual
Finding 7).
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accurnulation of blood observed by Dr. Migue! was p“obahh caunsed by Pespondent’s prior
tracheostomy attempt. However, it is unlikely that any hematoma followrng Respondent’s
attempted tracheostomy caused deformation of the trachea. In an obese person, lying 'on her
back, the airway can collapse on itself, but not the trachea The cartilage surrounding the
trachea keeps the trachea open, and it takes tremendous pressure to collapse. it.

47(a). Inthe Second Amended Accusation, page 5 paragraph 11, lines 19 through
21, Complainant alleged,

W ithin ten minutes, the patient began coughing and became hoarse, .
agitated and restless due to a hematoma developing in her neck. Dr.
Shahangian reported that when Dr. Chiu withdrew the needle from
Donna A.’s neck, “blood was flushing out.”

47(b). Complainant did not establish, by clear and.convincing evidence, that blood

~ was “flushing out”-of the needle when Respondent-withdrew it from Donna A.’s-neck or that

the patient’s agitation was due to a hematoma developing in her neck.

48(a). In the Second Amended Accusation; page 6 paraoraph 14, lines 23 thr ough
26, and paragraph 15, line 28, Complalnant alleged, .

‘[Respondent’s] decision to allow the induction of general anesthesia in
response to Donna A.’s coughing and her becoming hoarse, agitated
and restless and he1 developing hematoma departed from the standard
of care. ‘

[R] Respondent deviated from the standard of care by inducing general
anesthesia. .

48(b) Complainant did not establish, by clear and convincing evidence, that
Respondent made the decision to allow the induction of general anesthesra or that he -
“induced general anesthesia,”

Facts Re: Respondent’s Treatmenr of Patient John C.

49.  Patient John C., a 79-year-old male, was first seen by Respondent on May 31,
2002. His chief complaint was intractable and increasing low back and leg pain, with the left
leg pain greater than right leg pain. John C. had a medical history which included two heart
“bypass surgeues in 1975 and 1985, gallbladder and appendix surgeries, cervical
larnrnectonnes in 1972 and 1997, angroplasty in 2001, and pulmonary embohsrn in 2002.

50.  According to Respondent s May 31, 2002 consultatlon report, he conducted a
neurological examination of John C. on that date which revealed the following:
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He was in distrese from spina! pain. There wac paralumbar vertebral
muscle tenderness and muscle spasm at +1 to 2 with -1to 2 limitation of
low back movement. Straight leg raising was 75° on the right and 65°
on the left. Ankle jerk was +1 bilaterally. Pain and touch sensation

- was -1 to 2 for erseﬂ and lateral aspect of the left foot and ankle.

[91... 011

Muscle strength was grossly intact. Gait was normal. Tandem was
normal. Alternate movement rates and coordination were good.

.51."  On May 31, 2002, Respondent diagnosed John C. with degenerative lumbar
disk disease, with stenosis and radiculopathy. Respondent’s recommendations included the
following: ' :

1. X-rays-of appropriate areas fOr aSSesSMent;—— - e e o
2. Updated MRI scan of lumbar spine for further evaluation; -
3. CT scan of lumbar spine for further evaluation; ' _
4. EMG of bilateral lower extremities for further assessment . . .”

I discussed with the patient and his wife at length regarding his
intractable lumbar disc symptoms/herniation/spondylosis with umbar -
radiculopathy symptoms, physical findings, MRI scan/EMG findings
and further alternatives of treatment and the procedures of provocative
lumbar discogram and microdecompressive endoscopic lumbar

discectomy with Holmiurmm faserthenmodiskoplasty and-the possibie
risks.and complications.

52'.' ‘On May 31, 2002, an EMG of John C’s lower extremities revealed bilatereal
radiculopathy at L5 and left S1 radiculopathy. A CT scan of his lumbar spine taken the same
day revealed the following: :

1. L1-2: broad 1-2mm disc protrusion. -

2. 12-3: broad 1-2 mm disc protrusion. - _

3. 13-4: 3 mm disc protrusion extending into both neural foraminal
exit zones, left greater than right.
"4, 1L4-5: 4-5 mm disc protrusion with grade 2 spondylolisthesis.

5. L5-S1: 4mm disc protrusion.

53. - OnlJune 7, 2002, x-rays were taken of J ohn C.’s lumbar spine.

54.  On August 6,2002, an MRI was performed on John C.’s thoracolumbar spine
* by Robert Princenthal, M.D. of Medical Imaging Medical Group. His impressions were:
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1 Severe dsgenerative facet joint changes L4-5 rasulting in 2 2-2 mm '
anterolisthsiasis [sic] of L4-5 and contributing to a moderate central
canal stenosis.

2. 3-MM, perhaps 4- MM central and slightly left paracentral disc

protrusion at 15-S1 encroaching on the lateral recess on the left.

3. Minimal disc bulge L1-2 centrally (2-MM).

55.  On August 15, 2002, Respondent conduected a preoperative history and
physical on John C. Respondent’s August 15, 2002 history and physical examination report
documented Respondent’s review of the May 31, 2002 EMG findings and the findings from
the patient’s September 6, 2001 MRI of his lumbosacral spine, which 1ndxcated a history of
low back pain and right leg pain and the following impressions:

1. Grade I degenerative spondylohsthe31s with moderately severe right
Jatereal recess/proximal foraminal stenosis at L4-5 and mild central

- canal stenosis-also present-at thislevel:~ ~— oo o - - e

2. Osteoarthritic facet joints also present at L5 SI with prominent ]eft
lateral recess and foraminal stenosis present at this level:
3. Small generalized disc bulge at L1-2

56(a). Respondent’s August 15, 2002 neurological examination produced findings
identical to those from the May 31, 2002 examination. In the Recommendations section of
the August 15, 2002 report, Respondent noted:

I discussed with the patient and his wife at length regarding his

intractable Iumbar disc symptoms/hernlatlon/spondylosis with fumbar

- radiculopathy symptomis, physical findings, MRI scan/EMG findings
and further alternatives of treatment and the procedures of provocative
lumbar discogram and microdecompressive endoscopic lumbar
discectomy with Holmium laser thermodiskoplasty and the possible
risks and complications. They wished to go ahead with the surgery
immediately because of severe intractable symptoms.

56(b). Respondent s uncontradlcted testimony established that, althou gh he did not
list all of the alternatives, risks and complications of the procedures in his report, he did
~ discuss them with the patient. In addition to his discussion with the patient, he had
pamphlets and books available regarding risks and complications of the procedures, and that
he had a brochure available on the Internet as well. ' :

57(a). On August 16, 2002, John C. was admitted to Pacific Hospial in Long Beach,
California. Respondent performed a provocative lumbar discogram and a
microdecompressive endoscopic lumbar discectomy with laser thermodiskoplasty.
Respondent’s August 16, 2002 operative report indicated that local/MAC anesthesia was
used for these procedures. The operatlve report contained a description of the operation,
which included the followmg :
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[Alfter regular prep and drape and under .5% local Xylocaine
anesthesia, provoc'ative lumbar discogram of L3, L4 was performed
with left posterolateral approach and L5 with left transpinal approach
with 3 cc. Ominipaque dye injected under digital pressure with positive
reproduction of preoperative pain and abnormal discogram of L3, L4
and L5 noted. '

57(b). At the administrative hearing, Respondent asserted that the operative report
documented the patient’s level of consciousness, since it indicated that local/MAC anesthesia
was used and it indicated that the patient was awake and able to respond. He noted that the
phrase “positive reproduction of preoperative pain” means that the patient responded
verbally, confirmed that he felt pain and described the pain. ‘ :

57(0). There was no evidence to contradict Respondent’s assertion that John C.
~ responded verbally, -c',onﬁ1med that he felt pain and described the pain.-

. 58. Jol.m C. was discharged from Pacific Haspital on August 16, 2002.

59.  John C, visited Respondent’s office on August 29, 2002. In an August 29,
2002 progress note, Respondent documented that the patient’s left leg pain was better and
that there was no lower back pain or numbness. He noted that the patient’s right leg pain
was continuing and that the patient experienced a “slight right limp at times.” He also noted
that the patient was “ambulating — ok.” Straight leg raising (SLR) tests conducted that day
produced findings of “75%75°.” Respondent prescribed Neurontin and bilateral sacroiliac

~(SI) joint trigger point injections and recommended that the patient return in three Weeks.

60:  The SI trigger point injections were administered on August 29, 2002. X-rays -
of John C.’s lumbosacral spine, taken that same day, revealed “degenerative change at L4-5
and L5-S1 with grade 1 anterolisthesis of L4 in reference to L5.”

61. On September 17, 2002, John C. returned to Respondent’s office.
Respondent’s progress note from that date noted that the patient’s right leg pain was
continuing. SLR tests conducted that day revealed the same findings as on August 29, 2002.
Respondent prescribed Neurontin, an EMG on the patient’s right leg for evaluation, SI joint
trigger point injections, and a CT scan of the patient’s lumbar spine for assessment.
Respondent recommended that the patient return in three weeks.

62.  On September 17, 2002, SI trigger point injections were administered. The
recommended EMG was conducted, with the following findings: “Findings are
commensurate with right L5 radiculopathy. Clinical correlation is suggested for these
findings.” A CT scan was also conducted, with the following findings and impression:

 FINDINGS:



T s 2 Tien? laced A S wrn Aies e nosin identif ot A Tnie
r1}4-5: Broad based 4-5 mm dist 18 again identified extending 1nic

both lateral recesses. Again noted is a bilateral spondylolisthesis with
minimal subluxation. : :

1.3-4: 2-3 mm biforaminal disc bulges are seen peripherally left greater
than right. This extends into the left lateral recess with mild
- involvement of the left exiting L3 nerve root.

1.2-3: Biforaminal 2-mm bulges are-noted extending into the lateral
process. '

- L10-2: '2—1&1111 annular bulge is seen in midline.

. I
IMPRESSION:

_ Findings show similar changes to the prior MR. Pertinent large discs -
are seen at L4-5 and L5-S1. Facet joint hypertrophic spurring and
spondylolysis is seen at the L4-5 level. There'is evidence of
spondylolysis particularly on the left at L5 contributing to this finding.
Biforaminal discs are seen at 13-4 and L2-3.

63. At the administrative hearing, Respondent maintained that he addressed
appropriately any new neurolo gical findings reported by John C. following the operation.

Respondent asserted that John C. did not have a “foot drop” when he saw him, that neither
the August 29 or September 17, 2002 notes documents a foot drop, and that the patient did
not complain of that problem until after he had left Respondent’s care. ‘

, 64. Respondent contended that he did not recommend an MRI on August 29 or
September 17, 2002, because the patient did not want an MRI and because the patient was an
older man who “cannot tolerate an MRI of that length of time.” Respondent noted that an
MR takes 20 to 30 minutes, during which the patient must be lying down, and that a CT
scan'takes only five minutes. However, Respondent’s position is belied by the fact that John
C. could tolerate undergoing an MRI, and had tolerated MRIs on September 6, 2001, and -
August 6, 2002. John C. also tolerated an MRI on October 3, 2002, after leaving
Respondent’s care. Consequently, the evidence established that an MRI was a viable option
available for Respondent to recommend. ' '

65(a). In the Second Amended Accusation, page 9, paragraph 27, lines 18 through
21, Complainant alleged, R ' B ' '

The standard of care required that Respondent document all post- |
operative checks in the patient’s chart. Respondent failed to document
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the patient’s post operative visite oo August 29, 2002 and September

17, 2002, and thereby departed from the standard of care.

65(b). When Respondent ori ginally produced John C.’s records to the Board, they did
not contain the progress notes from the August 29 and September 17, 2002 visits, and some
other prior visits. Respondent explained that he had employed his staff and his attorney to
send copies of John C.’s chart to the Board, but that he subsequently discovered that part of
chart had not been sent. In his office, one side of the patient’s.file is used to hold the clinical
. charts and one side is used to hold the business/insurance documents. The August 29 and
September 17, 2002 notes had inadverteritly been placed on the business/insurance side of
the chart, which was not produced to the Board. When Respondent discovered this error, he
" produced the additional chart documents to the Board. These additional documents were:
contained in Complainant’s exhibits at the hearing and used, in part, to establish the facts set

forth in Factual Findings 59 and 61, above. . ~ :

65(c). Complainant did not eStablish, by clear and convincing evidence, tﬁat

Respondent failed to document the patient’s post operative visits on August 29, 2002 and ”
- September 17, 2002. ‘ : o - _

Facts Re: Respondent’s Treatment of Patient Steve F.

66.  Steve F. was first seen by Respondent on January 22, 2001, after traveling
from his home in Maderd, California to Respondent’s office in Thousand Oaks. SteveF.
sought a consultation with Respondent because he had been spending weeks in bed due to
pain down one of his legs which prevented him from doing his work. At that first visit, Steve

F. complained of lower back pain. Respondent conducted an examination and Teviewed the
patient’s prior MRI scan films dated December 27, 2000. Respondent ordered an EMG,
which was performed that same day.'® The EMG revealed radiculopathy on the left at L5-
S1. Respondent diagnosed Steve F. with herniated lumbar discs with lumbar spondylosis and .
lumbar radiculopathy. On that day, Respondent also ordered an MRI of the pelvis and

retroperitoneal area. '6 Respondent recommended that Steve F. undergo a discogram

followed by an endoscopic discectomy with laser."”

15 The medical records indicate that the January 22, 2001 EMG was signed by Dr.
Thomas Clifford and cc’d to Guy Rogers, D.C. In their testimonies at the administrative
hearing, Steve F. and his wife Susan F. were adamant that Dr. Clifford never performed a test
on Steve F. Instead they recalled the EMG being performed by a chiropractor named Dr.
Rogers. They recalled Respondent introducing them to Dr. Clifford, but that meeting Jasted
only 10 seconds. The evidence did not contradict their testimonies.

i The MRI was performed o_n. January 27, 2001, with normal findings.

" The medical records indicate that Respondent administered bilateral nerve blocks at
14,15 and S1. However, in his testimony at the administrative hearing, Steve F. did not .
recall receiving this t;‘eatnlent. ' -
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68.

I ¢ January 2, 2001 Nsurological Evaluation report, Respondent sta’fed:

1 discussed with the patient at length regarding his intractable lumbar
disc symptoms, physical findings, MRI scan/EMG findings and further
alternatives of treatment and the procedure of provocative lumbar
discogram first for confirmation prior to microdecompressive
endoscopic lumbar discectomy with Holmium laser thermodiskoplasty,
and its possible risks and complications. He wished to go ahead with
the p1°ocedure due to his severe intractable lumbar symptoms.

Steve F. signed an Informed Consent form, dated February 2 2001, consenting

to the lumbar discogram and lumbar d1scectomy, which indicated:

69.

T have been Ainfonned that there are certain risks in the operation(s) and
complications may occur at surgery and in the post operative period. I
have been fully informed of the nature of the surgery and the purpose
for which it is performed. I have been informed of other alternative

. methods of treatment.

© A History and Physical Examination Report, dafed Februéry 7, 2001, mirrored

the findings in the January 22, 2001 Neurological Evaluation Report. The Recommendatlons
section of the History and Physical Examination Report 1nd1cated

I discﬁssed_ with the patient and his wife at length regarding his
intractable lumbar disc symptoms, physical findings, MRI scan/EMG

findings and further alfernafives of freafment and the surgery of
provocative lumbar discogram and microdecompressive endoscopic
lumbar discectomy with Holmium laser thermodiskoplasty, and
possible risks and complications. They wished to go ahead with the :
surgery because of severe, intractable symptoms '

70(a). At the administrative hearing, Respondent maintained that he discusses the:
~ alternatives, risks and complications of the procedures with patients and that the patients are
shown a film before they declde to proceed with the recommended treatment.

70(b). Steve F. insisted that Respondent did not tell him about any possible risks,
complications or alternatives of the procedures. Respondent definitely did not tell him that
he could suffer from an infection, hematoma, vascular injury, nerve damage, being operated
on the wrong level, soft tissue injuries, Steve F.’s wife, Susan F. confirmed in her testimony
that Respondent did not tell them that one of the complications of procedure was infection.
Steve F. testified that Respondent said that he could make him well, that the procedure was
simple and that there were no complications: Steve F did not 1eca11 reading the informed
consent forms before si gmng them.’ :

1
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70(c). Steve F.’¢ testimiony that Respondent told him: that there were "no
complications” from the procedure was not credible and appears to be an exaggeration. It
seems very unlikely that Respondent would have made such brash assertion, particularly
given his attempts to document the patient’s informed consent. Nevertheless, it is credible
that Steve F. was not informed of all of the risks, complications and alternatives of the
procedures. Despite Steve F.’s signature on two informed consent forms (See Factual
Findings 68 and 73), generally confirming that he had been informed of the risks,
‘complications and alternatives to the proposed procedures, none of the evidence established
what risks, comphcatlons and alternatives, if any, Steve F. was advised about. None of these
risks, complications or alternatives was listed on either form (other than the risk of fatality
noted on the hospital consent form) or in Respondent’s January 22 or February 7, 2001
forms. While the standard of care may not require the listing of all of the risks,
complications or alternatives in these documents, the absence of such an enumeration of
what specifically was discussed allows more weight to be given Steve F.s assertion that he
was not 1nf01‘med of all of the usks comphcatlons and alternatives of the procedures.

70(d) The ev1dence established Steve F. was not 1nformed of all of the risks,
comphcatlons and alternatives associated with a provocative lumbar dlscogram and
endoscopic discectomy. :

71(a). Complamant alleged in the Second Amended Accusatlon paragraph 31 page
11, lines 1 through 3, that “Respondent did not advise Steve F. of the risks and benefits
'assoc;1ated with a provocative lumbar discogram and endoscoplc dlskectomy This
dlscussmn is not documented in the medical record.” ' :

71(b). Although Complainant did establish, by clear and convmcmg ev1dence that
Respondent did not advise Steve F. of all of the risks and benefits associated with a -
provocative lumbar discogram and endoscopic discectomy, Complainant did not establish
that such a discussion “is not documented in the medical record.” Such a discussion was
documented, althou gh it was not proven that it took place as descrlbed

72.  On Feblualy 8, 2001, Steve F. traveled from his home in Madera to Simi
Valley to undergo the planned procedure at the Simi Health Center.

73, On that date, Steve F. also signed an informed consent on a Simi Health
Center form, consenting to perfonnance of the lumbal discectomy at the Slm1 Health Center.
This fonn stated.

I have been informed that there are certain risks in the operation(s) and
complications may occur at surgery and in the post operative period.
These complications may be serious or fatal. I have been fully
informed of the nature of the surgery and the purpose for which it is
performed. T have been informed of other alternative methods of
treatment. ' :
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74 The Sim’ Health Center anesthesiz record indicates that anesthesia began a!
10:30 a.m. and ended at 2:40 p.m., and that the procedure began at 10:55 a.m. and ended at
2:10 p.m. Respondent’s February 8, 2001 operative report indicated that Local/MAC
~ anesthesia was used. The operative report contained a description of the operation, which
- included the following: T ' ' ‘

[Alfter regular prep and drape and under .5% local Xylocaine
anesthesia, provocative lumbar discogram of L2, L3 and L4 was
performed with posterolateral approach with with 3 cc. Ominipaque
dye injected under digital pressure with positive reproduction of
preoperative pain and abnormal discogram of L2, L3 and L4 noted.

» 75(a). Looking at the February 8, 2001 report’s-indication of “positive reproduction
of preoperative pain,” Respondent testified that this indicates that the patient was able to talk
to him and that, from the patient’s oral responses, he was able to reproduce preoperative
pain. . ' :

75(b). Steve F. testified that he did not have any conversation with anyone during the
procedure. He noted that he may have said something to the anesthesiologist when she.
placed a needle in his arm, but that was the only conversation he had. He insisted that he did .

not answer any questions regarding the replication of his pain, or anything to that effect.'®
75(c). Steve F. also maintained that, despite Respondent’s assurances that the

procedure would be performed under local anesthesia, this was not what occurred.

According to Steve F., “they knocked me out at some point in time, which was not our

agreement.” Steve F.’s wife, Susan F. also testified that, the procedure took longerthan
anticipated and that when she asked Respondent about this after the procedure, he informed
her that they had to use general anesthesia. However, the anestheSia record from Simi Health
Center indicated only the use of MAC, without general anesthesia. :

_ 75(d). The clear and convincing evidence established that Respondent did not have
intra-operative discussions with Steve F. during the provocative discograin. Respondent did
not testify that he had an independent recollection of the intra-operative discussion with
Steve F. Given his documentation of other conversations which did not necessarily take
place as described (See Factual Findings 70 and 71), Respondent’s insistence that an intra-
operative conversation took place is given Jess weight than Steve F.’s independent
recollection of no intra-operative conversations. '

76.  On February 8, 2001, Steve F. was discharged from'Simi Health Center after
4:30 p.m. Steve F. walked out of the hospital and stayed overnight at one of the motels
recommended by Respondent’s office staff. Susan F. obtained the Vicodin that Respondent
had prescribed for relief of post operative pain, and Steve F. began taking that medication.

$There was no evidence that the MAC may have had any affect on the patient’s
ability to recall any intra-operative discussions. -
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"~ 77(a). A document entitled Same Day Dischafge Instructions was contained in Steve
F.’s medical records. That document included the following instruction: '

You should see Dr. ___ tonight on- 2-8-01

Alert your physician if you have:

Persistent/abdominal bleeding Continuous or severe pain
Difficulty Breathing Persistent nausea and/or vomiting

A fever or chills Difficulty urinating

77(b). In_stead of specifying a doctor’s name in the appropriate blank, the word
“tonight” was inserted. No specific doctor was identified as the physician to see on February
8,2001. S

78(a). Steve F. and Susan F. testified that, when they left Simi Health Center, no post |
operative appointments had been set by Respondent’s staff. “Steve F. and Susan F. both
testified that, on the night of February 8, 2001 Steve F. d1d not return to see Respondent or
any of Respondent’ : colleagues. :

78(b). Respondent asserted that, on February 9, 2001, Steve F. 1eturned to
Respondent’s office, that Respondent examined him and thata post-operative x-ray was
taken. During.his testimony, Respondent pointed to a February 8, 2001 progress note and a
February 8, 2001 x-ray as support for his assertion that Steve F. returned for a post operative
examination that night. However, this assertion is not persuasive, for the following reasons

(. A February g, 2001 progress note was contained in Steve. F’s records

. arid produced by Respondent to the Board. The note indicated that “post surgery,” the .
‘patient was “doing well” with “no complaints,” and that a neurological examination was
conducted. The February 8, 2001 progress note was placed on the same page as, and just
below, a February 2, 2001 pre-operative progress note. However, none of Respondent’s
other progress notes admitted into evidence combine more than one day’s notes on a page.
Instead, for all the other progress notes, the note for each date is on a separate piece of paper.
Consequently, the February 8, 2001 entry appears to be a later-added note and is suspect. It
cannot be relied upon to establish that a post surgery exam was conducted on Steve F. on the
night of February 8, 2001, after he had been discharged from the hospital.

(2). Contained in Steve F.’s medical recor rds is an x-ray report, dated
Februaly 8, 2001, entitled “Lumbar Spine, Two Views, Post Op.” There is no indication of
the time the x-rays were taken. Neither Steven F. nor his wife recalls any post-oper ative x-
rays being taken after Steve F. left the hospital. Therefore, the x-ray report cannot be relied
upon to establish that a post surgery examination was conducted on Steve F. on the night of
February 8, 2001 after he had been dlSChal ged from the hospltal :

79.  On February 9, 2001, Steve F. and his w1fe returned home to Madera. He
began to experience severe pain, and by February 11, 2001, he was in so much pam that he
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could not get out of bed. Betwesrn February 1! and 19, 2001, Steve F. remained in bed with

continually increasing pain and nausea.

80.  On February 12, 2001, Steve F.’s wife called Respondent’s office several
times to find out what to do for Steve F.’s pain. Respondent prescribed Dexamethasone and |
Ranitidine, and Susan F. picked up the phoned-in prescriptions at the Longs Drugs near her
_ home. The Longs Drugs records indicate that the prescribing physician was “J. Chiu.”

81.  On the morning of February 14, 2001, Respondent took a flight out of Los
Angeles Iriternational Airport to attend neurosurgery seminars in Bombay, India and in
~ Colorado. He returned to Los Angeles after 11:00 p.m. on February 19, 2001. The trip had
" been planned at least several weeks in advance, and a note at the bottom of Respondent’s
itinerary indicated that “1/25/01 purchased ticket.” S

82(a). Steve F. was not aware that Respondent was going out of town for medical -
seminars following his February 8, 2001 surgery, and was not told so.

82(b). Respondent testified that he did not recall discussing his anticipated absence

* with Steve. F., but that he was “sure” he had done so. Respondent did not explain how he
was so “sure” he had done so, without any recollection of the discussion. ‘Additionally, given
that Respondent had told Steve F. before the surgery he would walk out of the hospital
following the surgery (which he did) and that he could immediately return to leading his
normal life, it seems unlikely that Respondent would have felt the need to inform Steve F. of -
* his anticipated absence beginning seven days post-surgery. Consequently, Respondent’s

unfounded insistence that he had informed Steve F. of his anticipated absence is not
~ persuasive. - : ' '

83.  Susan F., who was very worried about her husband’s condition, called v
Respondent’s office twice on February 15, 2001, and eleven times on February 19, 2001, to
get help for her husband. She spoke to Respondent’s staff member named Trish, who never
told her that Respondent was out of town. Susan F. never spoke to Dr. Thomas Clifford
during those phone calls. - -

'84.  On February 15, 2001, a prescription for Carisoprodol was phoned into the
Longs Drugs near Steven F.’s home, and Susan F. picked up that prescription. On February
19, 2001, prescriptions for Cyclobenzaprine, Dexamethasone and Ranitidine were phoned
into the Longs Drugs near Steven F.’s home. The Longs Drugs records indicate that the
~ prescribing physician for the Carisoprodol, Cyclobenzaprine, Dexamethasone and Ranitidine
was “J. Chiu.” ‘

85.  On February 19, 2001; during one of Susan F.’s-phone calls to Respondent’s
office, Trish told her the she needed to use “tough love” and that she needed to move Steve
F. However, she could not do so, and therefore called an ambulance. On that date, Steve F.
was taken by ambulance and admitted to St. Agnes Medical Center in Fresno, California,
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with severe lower back pain. He alsc had a slight temperature elevation. He remained af St

Agnes for 21 days.

_ 86(a). Respondent testified that Dr. Thomas Clifford, a board certified neurosurgeon,
and an associate of his, would cover Respondent’s patients when Respondent left town.
Respondent insisted that, when he was out of town in February of 2001, Dr. Clifford was in
charge of covering his patients, including Steven F. He asserted that the doctor left in charge
is 100 percent responsible for the patients. : |

86(b). Respondent’s assertion that Dr. Clifford was left in charge of Steven F.’s care
from February 15 through February 19, 2001, was not convincing for the following reasons:

(1).  The prescriptions for February 15 and 19, 2001 were issued with
Respondent listed as the prescribing physician, not Dr. Clifford. Respondent atternpted to
explain this documentation, stating that, although his staff asked Dr. Clifford for the
prescription, they automatically used Respondent’s name on the prescription because
Respondent was the patient’s physician. He noted-that Dr. Clifford’s name should have been
on the prescription and that occurrence was an exception to what usually happens. However,
Respondent’s explanation 1s not credible, since the “exception” happened on two occasions.
Additionally, if Dr. Clifford had been in charge of Steve F.’s care,-and (by Respondent’s
ackcount) 100 percent responsible for the patient during that time frame, it seems more likely
that he would have issued the prescription under his own name. Notably, Dr. Clifford did not
provide testimony to clarify this issue. ' '

(2).. Contained in Steve F.’s medical records was a progress note,'-dated

February 20, 2001, signed by Dr. Thomas Clifford, indicating:

Was notified [that Steve F.] was in [the] ER . . . at St. Agnes Med
Center . . . [with] low back pain & muscle spasm. Spoke [with] wife —
he had been “unable to move, to get out of bed” for 5 days.

Dr. Clifford’s February 20, 2001 progress note appears to indicate that Dr. Clifford was
unaware of the patient’s inability to get out of bed for five days until he was informed by

“Steve F.’s wife on February 20, 2001. This does not support Respondent’s assertion that Dr.
Clifford was in charge of his patient from February 14 through 19, 2001.

- (3). During the numerous frantic phone calls made by Susan F. to
Respondent’s office between February 15 and February 19, 2001, Respondent’s staff never
. informed Susan F. that Dr. Clifford was covering Respondent’s patients.

_ 4). Dui'i_ng the numerous phone calls made by Susan F. to Respondent’s
office between February 15 and February 19, 2001, Dr. Clifford never talked to Susan F.

(5).  Respondent never told Steven F. that Dr. Clifford would be co{/_ering
for him from February 15 through Febraary 19, 2001.
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(6).  There was no evidence (testimonial or otherwise) that Dr. Clifford ever -
accepted responsibility to cover Respondent’s patients between February 15 through
February 19, 2001.

87.  On February 21, 2001, Respondent wrote his first post operative follow up
note in the Steve F. case; which summarized what had occurred after Steve F.’s surgery.

88.  On March 1, 2001, a CT-guided needle biopsy of the patient’s L-3 disc space

- was performed because of a concern of disc space infection. The culture was negative. On
March 6, 2001, a biopsy of the 1.2-3 and L3-4 levels was taken, with negative results. Since
‘there was a prospect of disc space infection, a course of antibiotics was started, after which
there was improvement of the patient’s symptoms. Steve F. was discharged from St. Agnes
Medical Center on March 13, 2001, with a discharge diagosis which included “postoperative .
lumbar microdiskectomy with presumed infectious spondylodiscitis at 1.2-3 and possibly L3-
4 Jevels.” He was ordered to continue the course of antibiotics at home, which he did. He
also began physical therapy on October 1, 2001. ‘

89. On December 7, 2001, Steve F. was readmitted to St. Agnes Medical Center,

after a December 5, 2001 MRI showed an abscess and infection at 1.2-3. SteveF. was
~ discharged on December 13, 2001, and began another course of antibiotics.

The Experts

90(a). Complainant offered the testimony of Willim R. Taylor, ML.D. to establish the

standard of care. Dr. Taylor obtained his medical degree from University of California Los

 Angeles in 1987 and is licensed to practice medicine in California. Dr. Taylor completed his
residency in neurological surgery at Albert Einstein College of Medicine in New York
(1988-1993), and then completed a NY Spine Fellowship at Columbia University in New
York (1993-1994). He has been a diplomate of the American Board of Neurological Surgery

“since 1996. He has held teaching positions at University of California San Diegp, Division of
Neurological Surgery, as an Assistant Clinical Professor (1994-2000), an Associate Clinical
Professor (2000-2007) and a Clinical Professor, his current position. Dr. Taylor currently
treats patients and specializes in spine surgery, with an interest in minimally invasive

“surgery. He is currently involved in six clinical trials focusing on various subjects, including
minimally invasive surgery. He has had numerous peer-reviewed articles published
pertaining to the field of neurology. '

90(b). Respondent offered the testimony of Martin Krell, M.D. to establish the
standard of care. Dr. Krell obtained his medical degree from University of Southern
California in 1965. He has been licensed to practice medicine in California since 1966 and
has been a diplomate of the American Board of Neurological Surgery since 1975. He

- completed a residency in general surgery at University of California Los Angeles,
Wadsworth Veterans’ Hospital (1966-1967) and completed a residency in neurosurgery at
University of California Irvine, Long Beach Veterans Administration (1967-1972). He has
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heen & Clinical Assistant Professor of Neurosurgery at IISC from ! 085 through the present.
He has also held several professional appointments, including Chief of Surgery (1984-1985)
and Chief of Staff (1986-1987) at Daniel Freeman Marina Hospital, Chairman of the Peer
Review Committee, Division of Neurosurgery at Cedars-Sinai Medical Center (1993-1996),
and Chief of Neurosurgery (2001-2004) at Century City Hospital. '

90(c). Both Dr. Taylor and Dr. Krell were equally qualified to testify as experts on
the standard of care in this case. Any additional weight given to one expert’s testimony over
the other’s was based on the content of their testimonies and bases for their opinions, as set -
forth more fully below. '

90(d). Respondent also offeréd the testimony of Board-certified orthopedic surgeon
Vert Mooney, M.D. to establish the standard of care. Although Dr. Mooney is certified in a
different specialty, his testimony focused on the standard of care for spine surgeons, and
demonstrated that there is “overlap” in the two specialties (orthopedic surgery and
neﬁrosur_gery) for certain procedures on the spine. Dr. Mooney’s testimony was considered
to supplement Dr. Krell’s testimony regarding the standard of practice in particular
procedures. However, only Dr. Krell’s testimony -was relied upon to establish the standard of
care for neurosurgeons and whether Respondent breached that standard of care.

Standard of Care Re: Treatment of Donna A.

91(a). Dr. Taylor opined that Respondeﬂt failed to address Donna A.’s peri-operative
problems and complications. He noted that Respondent’s only extreme deviations from the

standard of care were his failure to treat the patient’s hematoma and his failure to secure an
airway. : ‘

~ 91(b). Dr. Taylor testified that, if blood came out from the inserted surgical needle,
and Respondent removed and reinserted the needle, the appropriate response within the
 standard of care would have been based on the amount of blood at the time. He first stated
that it would be below the standard of care for a neurosurgeon to apply pressure for only 30
seconds after seeing the blood. However, he later stated that, if pressure is applied for 30
seconds and “everything is okay,” then that is an adequate response. He also testified that
applying pressure for five minutes would likely reach the standard of care, but the
neurosurgeon would still need to monitor the patient for development of a hematoma.
According to Dr. Taylor, if the patient became hoarse, agitated and restless, and Respondent
asked Dr. Shahangian to address the hoarseness and agitation with dexamethasone because
he believed the symptoms indicated an allergic reaction, Respondent’s course of action
would have been proper. If the patient continued with the outward signs of hoarseness and
" restlessness, and the anesthesiologist believed that a hematoma was developing and that a
bulge was forming on the right side of the patient’s neck at the needle’s point of entry,
Respondent would have to revisit decision of how to proceed. However, there is no specific
 time limit for making such a reassessment. According to Dr. Taylor, if the patient is able to
talk and breathe, the timing of the reassessment would depend on how patient is doing.
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01(c}. Dr. Taylor further testified that, once z nsurosurgeon discovers the exstence

of a hematoma in a patient, the situation becomes an “absolute medical emergency.” The
standard of care requires that an airway be established immediately by intubation or
tracheostomy and, at the same time, the surgeon must evacuate the hematoma by incision in
. the neck. ' : '

91(d). Dr. Taylor asserted that the standard of care requires neurosurgeons to be able
to establish a surgical airway by tracheostomy, and that this skill is still required for Board
certification for neurosurgeons. He also asserted that it would be within the standard of care

for neursurgeons to be able to perform a cricothyrotomy. Dr. Taylor noted that a surgical
airway was necessary for Donna A.. He opined that Respondent’s closing the patient after
the attempted tracheostomy was not appropriate, since proper treatment of the hematoma

" required draining the hematoma with an incision in that area. He admitted that, if
Respondent abandoned the tracheostomy because of a 100 percent reading on the pulse
oxymeter, he “would have less concern about proceeding with a tracheostomy.” However,
he noted that the pulse oxymeter is only one of the factors to look at, and that the readings
.can drop quickly. - :

91(e). In rendering his opinion that Respondent failed to treat Donna A.’s hematoma,
Dr. Taylor assumed that a hematoma formed as a result of Respondent’s actions.. Dr. Taylor
assumed that Respondent inserted the trochar into Donna A.’s neck and saw blood; that 10
minutes later, Donna A. became hoarse, agitated and restless; and that, as stated in the
autopsy report, an internal jugular vein tear was the likely cause of a hematoma. However,
these assumptions were not borne out by the evidence. (See Factual Findings, above.)
Additionally. Dr. Taylor admitted that, if it was established that a hematoma was not causing

a problem for the patient, this would change the surgeon’s need to address that problem.

_ 91(f). On cross examination, Dr. Taylor agreed that the anesthesiologist is “in charge
of the airway” and the surgeon is “in charge of the operation.” Dr. Taylor admitted that,
assuming that no hematoma existed; that the anesthesiologist decided to convert to general
anesthesia; administered propofol and succynolcholine, and made multiple attempts to
intubate using laryngoscopes with Miller and Macintosh blades; that the anesthesiologist was
unable to see the epiglottis or vocal chords and was unable to place an endotracheal tube; that
the anesthesiologist subsequently used an LMA, connected to the anesthesia machine, and
manually tried to pump air in; that the anesthesiologist asked Respondent to performa
tracheosotomy leading to a tracheotomy to establish a surgical airway; and that Respondent
made the incision, but was unable to complete the tracheostomy, Respondent did not commit
a major deviation from the standard of care. Dr. Taylor also admitted that, assuming
Respondent nicked the internal jugular vein and caused some bleeding from the low pressure
vessel which did not form a discrete hematomaj that the tissues and muscles surrounding the
internal jugular vein were intact except at the place of puncture; that there was no
tracheomalacia - distortion or deviation of the trachea; that the patient was agitated, '
complaining and talking to a nurse; that Respondent requested additional conscious sedation,
not general anesthesia; but that the anesthesiologist decided to convert to general anesthesia
and went through the process stated above, Respondent committed no major deviation from
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+he standard of care. Dr. Taylor noted the fact that Respondent did not participate in the
decision to convert to general anesthesia makes a difference in his analysis, because “you are
changing over your roles and changing the course of procedure, since you are now talking
about securing an airway.” Dr. Taylor opined that, if the anesthesiologist converted to
'general anesthesia without instruction from Respondent, it made Respondent’s “‘job more
difficult,” since he had to deal with a patient who had just been paralyzed, sedated and could
_ not be intubated. Dr, Taylor stated that this was a “difficult position to put a surgeon in,” and
that he was unable to opine, within a reasonable degree of medical certainty, that Respondent

- engaged in a major dev1atlon from the standard of care under those circumstances.

92(a). Dr. Krell testified that, assuming the anesthesiologist decides to convert to
general anesthesia and administers propofol and succynolcholine; that the anesthesiologist
cannot visualize the eplglotns and vocal chords and is unsuccessful in intubating the patient;
that the patient is not breathing because she is paralyzed from succynolcholine; and that a
neurosurgeon is asked to attempt tracheostomy leading to tracheotomy, it is not below the
standard of care for the neurosurgeon to be unable to complete the tracheostomy. According
to Dr. Krell, the neurosurgeon may not know how to perform a tracheostomy or may not
have performed such a procedure for an extended amount of time. Dr: Krell also noted that
the patient may have an anatomy which makes a tracheostomy difficult, such as a short neck
- or being-overweight with fat on the neck and chest, which makes the approach to the trachea

difficult. :

9’)(b) Dr. Krell testlﬁed that the hlsto1y and physu:al that Respondent perfonned on
Donna A. on November 25, 2002, constituted a full neurological examination of the patient.
The ensuing report set forth the patient’s history of problems and treatment, a review of her:

~symptoms, documentation of a physical examination which included a neurological
examination to determine the patient’s current mamfestatlons a review of radiolo gical
studies and recommendations which included a discussion of the risks and alternatives of the
proposed procedures. Dr. Krell opined that the standard of care does not require the
neurosurgeon to specifically state the levels of the cervical spine on which he is going to
operate. According to Dr. Krell, a neurosurgeon could be looking at multiple levelsin a
procedure and may discover that a level not previously suspected is causing pain, In that
instance, it is not feasible to wake the patlent to obtain consent to operate on that additional
level o

93.  Dr. Mooney confirmed that Respondent’s November 25, 2002 preoperative
evaluation met the standard of care for spine surgeons. He noted that, in the
recommendations section of the report, it is not necessary for a surgeon to lay out every risk
and element that was discussed with the patient.

94,  With regard to the Donna A. case, based on the facts established by the
“evidence and the collective opinions of Drs. Taylor, Krell and Mooney, it was not- established .
that Respondent committed any deviations from the standard of care.
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Standurd of Care Re: Treavmeni of John C.

' 95.  Dr. Taylor testified that Respondent committed only minor deviations/ simple
departures from the standard of care in his treatment of John C.

96.  Dr. Taylor opined that, based on the operative report, there is no evidence of
intra-operative discussions with the patient, nor any documentation of his level of
consciousness. This was below the standard of care. Dr. Taylor found it significant that the
operative report was almost identical to the operative report in Steve F.’s case, so that in both
cases there were three levels of positive disco graphy and then three levels of dlscectomy

97.  Dr. Taylor opined that Respondent’s record keeping fell below the standard of
care because there was no evidence of documentation in the post-operative chart concerning
the patient’s post operative visit. This opinion was unchanged even after the progress notes
from the patient’s post-operative visits were forwarded to the Board and then to Dr. Taylor.-
As indicated above in Factual Finding 65, Complainant did not prove that “Respondent failed
to document the patient’s post operative visits on August 29, 7002 and September 17, 2007 ?

98(a). Dr. Taylor noted that J ohn C.hada post operative complication of a 1ecurrent
- disc-herniation at the 1L4-5 level, along with right-side leg pain and weakness,- According to
Dr. Taylor, Respondent needed to continue to seek the cause of the new mght sided
neurological finding after surgery. Respondent did not. identify any right foot drop in his
post operative notes. However, relying on the records of John C.’s subsequent treating
- physicians, Dr. Taylor noted that, on October 1, 2002, Dr. Fogal identified a right foot drop
_&
herniated disc at L4-5 toward the right side and spondylolysthe31s Accordmg to Dr. Taylor,
the herniation could cause right side radlcular leg pain,

98(b). Dr. Taylor noted the admmlstra‘clon of SI joint trigger point injections and

prescription of Neurontin is an adequate response to post operative pain. However, this

* prescription must be coupled with an investigation into why a patient has new post operative
symptoms. Dr. Taylor opined that, in John C.’s case, SI joint trigger point injections were
not an adequate response. Given.the pr eoperatlve spondylolysthesis and normal neurological
examination, a post —operative foot drop and severe right-sided radicular pain should have .
been evaluated with an MRI scan, unless a clear indication of its cause was found. While an
EMG and CT scan are typically ordered, these are not as helpful as an MRI. In John C.’s

 This duplication in language is not sufficient to.contradict Respondent’s assertion

that he had intra-operative discussions with the patient. Respondent may have failed to
document spec1ﬁcally what the patient said when the discography produced “positive
reproduction of pain.” However, the Second Amended Accusations alleges only that
“Respondent failed to have any discussions with John C. during the August 16, 2002

" procedures,” not that he failed to document the specifics of those discussions. As set forth in
Factual Finding 57, the evidence established that Respondent had intra-operative discussions
with the patient and that the patient responded verbally regarding the pain he felt.
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case, the BMC revesled radiculopathy at L-5, and the CT scar did not reveal the cause of the
 new symptoms. An MRI was needed to evaluate for herniated discs. Dr. Taylor opined that
. Respondent’s failure to seek a reason for the new neurological deficit after an EMG revealed
L-5 radiculopathy fell below the standard of care for neurclogists.

99.  Dr. Krell opined that Respondent’s August 15, 2002 history and physical
report met the standard of care for board certified neurologists. Although the report noted a
discussion of risks without listing all of them specifically, if Respondent discussed them all
as he testified, the report meets the standard of care.

100. Dr. Krell testified that, in the operative report, the phrase “positive
reproduction of preoperative pain and abnormal discogram of L3, L4 and L5 noted,” implied
that, in order to obtain that information, the patient was sufficiently conscious to be able to
relate his symptoms to Respondent during the discogram. The-phrase also-implied that some
communication took place between the patient and Respondent. Consequently, Dr. Krell
opined that the operative report met the standard of care for neurologists.

101(a). Dr. Krell noted that post-surgically, John C. was complaining of pain in a
non-surgery area. However, he noted that the SLR test was “slightly abnormal, almost
normal.” According toDr. Krell, the September 17, 2002 progress note does not document
any significant injury or problem. He opined that Respondent’s examination represented a
" reasonable examination of the patient’s complaint. He further opined that Respondent’s
ordering an EMIG was appropriate since the patient was complaining of weakness in his foot,
“a dropped foot,” and an EMG could determine if a nerve was injured, However, Dr. Krell
insisted that, at the time, the patient was not suffering from a “full-on foot drop.” He noted

that it is often “hard to interpret” based on cooperation of the patient or “breakaway
weakness from pain.” He also noted that Dr. Kissel’s later exammatlon did not mdlcate a
“clear cut foot drop,” but only mild weakness.

. 101(b). Dr. Krell opined, aSsuming that the patient was about 80 years old and

intolerant and that, on September 17, 2002, Respondent chose to order a CT scan over an
MRI because the CT scan took only a couple of minutes and the MRI took 30 to 40 minutes,
requiring patience and confinement, Respondent’s ordering of the CT scan was within the
standard of care.”® Dr. Krell stated that an MRI “picks up water,” so if a physician orders an
MRI within a few months after surgery, he/she may see water signals intermingled with
inflammation, and it is very hard to interpret and may give a false positive. Therefore, a CT
scan within the first three months of an operation is within the standard of care, and is in fact
the standard of care. Dr. Krell opined that Respondent did not fall below the standard of care
in hlS post operative care of J ohn C. ‘ »

 As indicated in Factual Finding 64, the patient’s intolerance was bélied by the fact
that he underwent MRIs prior and subsequent to September 17, 2002.
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102, Dr. Mooney testified that the Neurontic :1 ST joint injections adequately
‘addressed the patient’s complaints until Respondent obtamed the information from the CT
scan. Dr. Mooney stated that, after Respondent had the appropriate information from the CT
scan, he should have started to consider other mechanics to address the post operative
complaints. However, Dr. Mooney opined that Respondent should not order an MRI unless
it is necessary (i.e. the CT scan does not tell him enough). He noted that a CT scan is an
appropriate method of assessing reherniation of discs, just like an MRI. '

103. Based on Factual Findings 49, 51 and 56, and the collective opinions of Drs.
Taylor, Krell and Mooney, it was not established that Respondent deviated from the standard
of care in his pre-oper atlve evaluation discussing the risks and benefits of the procedures
performed

104(a). Based on Factual Fmdlngs 49 51, 52, 54, 55 and 57, and the collective
opinions of Drs. Taylor and Krell, it was not established that Respondent deviated from the
- standard of care during the August 16, 2002 procedure because it was not proven that he
“failed to have any [intra-operative] discussions with John C” )

, 104(b). With regard to Respondent s failure to document John C.’s 1evel of
consciousness in the operative report, the opinions of Dr: Taylor, set forth at Factual Finding -
96, were more persuasive than those of Dr: Krell, and are adopted as facts herein.

105. Based on Factual Findings 59, 61 and 65, and the collective opinions of Drs.
Taylor, Krell and Mooney, it was not established that Respondent departed from the standard
of care in his documentation of post operative visits, since it was not proven that Respondent

“failed to document [J ohn C.’s] post operative visits on August 29, 2002 and September 17,
2002.”

106. With regard to John C.’s post operative complamts the testimony of Dr.
Tay101 was more pe1suaswe than that of Drs. Krell and Mooney. Therefore, the opinions of
Dr. Taylor, set forth in Factual Finding 98, are adopted as facts herein. As indicated by Dr.

" Krell’s testimony, the patient was complaining of weakness in his right foot, although ‘
Respondent did not identify this as a problem or interpret it as a “dr opped foot' ” Given the
weakness and radiculopathy, the standard of care required Respondent to seek to determme _
the reason for any new neurological deficit by way of an MRIL

Standard of Care Re: Treatment of Steve F.

_ 107(a). Dr. Taylor festified that, following lumbar discograms and endoscopic
discectomies, due to the insertion of instruments into the disc space, the patient can develop
the post operative complication of discitis, an inflammation of the disc space, which often .

- involves a bacterial infection in that location. ~ The patient suffering from discitis typically
has recurrence of radiculopathy and debilitating, severe lower back pain. Discitis takes a
long time to treat, and the standald of care for the treatment of discitis is the use of
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antibiotics. Usually & blopsy is conducted to tailor the antibiotics, but ofter the biopsy is
negative because no bacteria can be cultured out of the disc area. '

- 107(b). Dr. Taylor opined that Respondent’s post operative care of Steve F. fell
below the standard of care for post operative treatment. Based on the patient’s lower back
pain, sévere recurrence of symptoms, blood test results and low grade fever with an MR1
consistent with discitis at 1.2-3, Dr. Taylor opined that Respondent failed to recognize that -
Steve F. had developed the post operative complication of infection. None of the
medications prescribed by Respondent addressed the patient’s infection. Instead, the
medications prescribed were an anti-inflammatory medication (e.g. Dexamethasone), a
medication for stomach upset (e.g. Ranitidine) and muscle relaxants, prescribed for acute
radiculopathy or muscle pain after surgery. Although discitis symptoms must be dealt with
quickly, Dr. Taylor noted that the patient did not receive appropriate treatment for his
infection until he went to St; Agnes Medical Center. Therefore, Respondent did not timely
respond to Steve F.’s infection. Dr. Taylor acknowledged that, although a neurosurgeon
need not assume immediately that an infection is present, he/she must consider the severity
of the illness. Infectious discitis is debilitating and very severe, and in this case, the patient
was experiencing debilitating pain, along with fever and testing that indicated infection.
Taylor found it significant that the patient called Respondent’s office so many times.
According to Dr. Taylor, Respendent’s.failure to respond-to the patient’s numerous calls falls
below the standard of care for treatment in a post-operative setting, Dr. Taylor noted that, if
Respondent had responded to the patient’s calls, it should have been easy for Respondent to
identify that the patient was suffering from discitis and would have been able to care for him.
Dr. Taylor opined that'Respondent’s deviation from the standard of care in Steve F.’s post
operative treatment was a major departure from the standard of care and equwalent to gross

negligence.

~ 107(c). Dr. Taylor further opined that it is a deviation from the standard of care if a
patient is left with no competent physician in charge of taking care of this problem. He
emphasized that a family doctor or primary care physician is not capable of addressing the
post-operative complications of infection, and that it is incumbent on the neurosurgeon to
follow up or to arrange follow up by a competent neurosurgeon, if he/she is unable to
personally follow up-with the patient. Dr. Taylor admitted that, if Respondent had left a
Board-certified neurosurgeon, with whom Respondent had a history in practice, in charge of
his patients when he left town, that would make a significant difference in his opinion.
However, as set forth in Factual Finding 86, it was not established that Dr. Clifford had been
responsible for Respondent’s patients, including Steven F., when Respondent was out of
town from February 15 .through 19, 2001, :

108(a). With regard to Respondent’s preoperative evaluation report for Steve F., Dr.
Taylor testified that, assuming Respondent discussed with Steve F. that infection could be a
complication of his surgery, the document was sufficient to convey that the patient had been
so advised. However, as set forth in Factual Findings 70 and 71, despite Respondent’s
-documentation of such a discussion, Steve F. was not informed that infection was one of the
risks or complications associated with a provocative lumbar discogram and endoscopic
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discetomy. Dr. Taylor did not testify that the failure to have thie discussion, in itself, was a
violation of the standard of care. However, it can be assumed that, if documentation of the -
discussion is required by the standard of care, then the conversation itself must be required as
well. Additionally, given that Dr. Taylor found the document sufficient only if Respondent
actually discussed the complications of surgery, the actual conversation appears to be the key
component of Dr. Taylor’s analysis, with the documentation used only to confirm
compliance with the standard of care.

108(b). Moreoever, although Dr. Taylor did not so testify specifically, the
documentation of a conversation that did not take place constitutes a failure to keep accurate -
records. This lack of accuracy is-easily apparent to a lay person and does not need to be
- established by expert opinion. ’

109. Dr. Taylor opined that, based on the operative report, there is no evidence of
intra-operative discussions with the patient, nor any documentation of his level of
~ consciousness. As with John C., this was below the standard of care. Steve F.’s operative
report and records revealed that a provocative discogram was done, concurrent with an
EMG. The neurosurgeon needs to tailor post-discogram treatment to what the patient tells
the surgeon at the time of the discogram. Based on the operative report, Respondent
apparently proceeded to a three-level discectomy based solely on an intra-operative, three-
level provocative discogram, without reliance on patient input. There was no indication as o -
~ whether Steve F.’s leg pain had been caused by L2-3, L3-4 or L4-5. Dr. Taylor opined that
there wasmo indication in the operative report that Respondent obtained any patient response
or that the provocative discogram had any effect on which procedures were subsequently
performed. B ’

110. When asked if Respondent should have documented all of the post operative
phone calls madeto his office, Dr. Taylor testified that “it is a matter of degree.” If a patient
makes one or two calls and is unable to get a hold of someone, those calls.need not be
documented. However, “a continual inability needs to be documented.”  This testimony was
insufficient to establish that the standard of care required that Respondent document all post-
operative checks and that Respondent “failed to document the patient’s post-operative checks
and numerous telephone calls, and thereby departed from the standard of care.”

111. Dr. Krell testified that, when Steve F. called Respondent’s office complaining
of pain in the disc area operated on, two days after his percutaneous lumbar discectomy, and
Respondent prescribed dexamethasone, Vicodin and Zantac, this met the standard of care for
addressing initial complaints of pain following discectomy. Dr. Krell acknowledged that the
medications prescribed for Steve F. did not address infection. However, he pointed out that a
neurosurgeon with a patient complaining of post-operative pain need not immediately
consider infection within the first few days post-surgery. He testified that he did not think
that, at that time, Steve F. had discitis, but was merely complaining of pain. Nevertheless,
Dr, Krell admitted that, it is reasonable that, with increasing pain, infection should be
considered. ‘ ' ' '
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112, Dr. Krell {estified that, assuming that & patient hes a primary care physician
and that there was some contact between that physician and the patient on an ongoing basis,
it is reasonable to expect the neurosurgeon’s out-of-town patient to see his own primary care
physician during the post operative period.

113. . Dr. Krell testified that, assuming Respondent left the country and arranged for
Dr. Clifford, a board-certified neurosurgeon, to provide coverage for his patients, it would
have been Dr. Clifford’s responsibility to cover the patients. Dr. Krell also testified that,
assuming Steve and Susan F. made numerous phone calls while Dr. Clifford was covering -
- Respondent’s patients, it would have been Dr. Clifford’s responsibility to answer those calls.
According to Dr. Xrell, if the neurosurgeon has a physician’s assistant cover his patients,
then the patients would remain the responsibility of the neurosurgeon. However, if the
neurosurgeon’s colleague with the same qualifications covered his patients, then the patients
~are the colleague’s responsibility, However, as-set forth in Factual Finding 86, it was not
established that Dr. Clifford was covering Respondent s patients, including Steven F., When
Respondent was out of town from February 15 through'19, 2001. B

114.  Dr. Krell testified that Respondent’s pre-operative evaluation of Steve F, was
adequate, and that Respondent met the standard of care regarding discussion with the patient
of-the risks and benefits of the proposed procedures.- However, Dr. Krell’s opinion was
based on the assumption that Respondent actually hid a discussion with the patient regarding
the risks of the proposed procedures. "This assumption was not boine out by the evidence. -
As set forth in Factual Findings 70 and 71, despite Respondent’s documentation of such a
discussion, Steve F. was not informed of all of the risks, complications and.alternatives
associated with a provocative lumbar discogram and endoscopic discectomy.

115. Dr. Krell also opined that the history and physical report met the standard of
care for neursurgeons in Southern California in 2001. However, as addressed in Factual
Finding 108, the documentation of a conversation that did not take place does not meet the
standard of care.’

116. Dr. Krell testified that the operative report met the standard of care regarding
the documentation of the patient’s level of consciousness. As a board-certified neurosurgeon
reading the operative report, Dr. Krell could ascertain the level of consciousness of Steve. F.
during the provocative discogram because the report indicated that the patient was able to

“respond to the injection of the dye into the discs. Dr. Krell stated that he could tell
from the report that the patient could appreciate pain because the patient could express the
sensation of “positive reproduction of preoperative pain.” Dr. Krell testified that the
" documentation of “positive reproduction of preoperative pain” is adequate’ documentation of
discussions with the patient regarding the goal of the provocative discogram.

117. Except for the testimony noted in Factual Finding 110, the testimony of Dr.

Taylor was more persuasive than that of Dr. Xrell. Therefore; the opinions of Dr. Taylor, set
forth in Factual Findings 107 through 109, are adopted as facts herein.
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Alleged Bases for Discipiine

118. Complainant did not prove, by clear and convincing evidence, the allegations
*in the Second Amended Accusation, paragraphs 13 and 17, because it was not established
that Respondent committed gross negligence in his care and treatment of Donna A. by a
failure to “perform and document a preoperative assessment of Donna A.,”

119. Complainant did not pi'ove, by clear and convincing ev1dence, the allegations
in the Second Amended Accusation, paragraphs 14 and 17, because it was not established
that Respondent committed gross negligence in his care and treatment of Donna A. by a
failure to “address peri-operative problem and complications” or by a “decision to allow the
induction of general anesthesia in response to Donna A.’s coughing and becoming hoarse,
agitated and restless and her developing a hematoma.” ’

120. - Complainant did not prove, by clear and convincing evidence, the allegations
in the Second Amended Accusation, paragraphs 15 and 17, because it was not established
‘that Respondent committed gross negligence in his care and treatment of Donna A. by
“inducing general anesthesia on Donna A., rather than stoppmg the diskogram procedure
when she began to suffer comphcatlons

121.  Complainant did not prove, by clear and convmcmg ev1denee the allegations
in the Second Amended Accusation, paragraphs 16 and 17, because it was not established
that Respondent committed gross negligence in his care and treatment of Donna A. by failing
to place “a large bore needle into the [patient’s] trachea and/or perform an exploration of the
anterior cervical triangle to evacuate the blood clot prior to performing the tracheotomy;” by

failing to “capably perform the operative procedures that can arise with the risks associated
with a cervical discogram;” or by failing “to establish a surgical airway for Donna A.”

122.  Complainant did not prove; by clear and convincing evidence, the allegations
in the Second Amended Accusation, paragraphs 13, 14, 15, 16, and 18, because it was not
established that Respondent committed repeated acts of negligence in his care and treatment
of Donna A. ' : :

A 123(a). Complainant established, by clear and convincing evidence, the allegations in.
- the Second Amended Accusation, paragraphs 26 and 28, that Respondent committed

repeated acts of negligence in his care and treatment of John C. by his failure to document
John C.’s level of consciousness and his failure “to perform an MRI on John C. to assess his
complaints of severe right-sided radicular pain and right footdrop.” '

123(b). Complainant did not establish, by clear and convincing evidence, the
allegations in the Second 'Amended.Accusat'ion, paragraphs 25 and 27.

124. Complainant established, by clear and convincing evidence, the allegations.in
the Second Amended Accusation, paragraph 39, that Respondent committed gross
negligence in his care and treatment of Steve F. by failure “to personally follow-up with
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Steve F. regarding his post-operative statug,” by failure te “refer Steve F to 2 physician in
‘his area to assess his post-operative status durmg the period of February 12 to 19, 2001,” by
failure to “identify that Steve F. may have been suffering from an infection, despite his
thirteen [plus] telephone calls fr om February 1._, 2001 to February 19, 2001 to his office
complaining of lower back pain.”

125(a). Complainant established, by clear and convincing evidence, the allegations in

_the Second Amended Accusation, paragraphs 41 and 42, that Respondent committed

repeated acts of negligence in his care and treatment of Steve F. by failing to “fully

perform . . . a pre-operative evaluation discussing the risks and benefits of proposed

plOCCdUl es with the patlent ” and by failing to.document intra- operatlve d1scu531ons with the
patient.”

125(b). Complainant did not prove, by clear and convincing evidence, the allegations
in the Second Amended Accusation, paragraph 43, because it was not established that
Respondent departed from the standard of care by failing to document the patient’s post-
operative checks and phone calls.

126. Complainant established, by clear and convincing evidence, the allegations in
the Second Amended Accusation, paragr aph 44, that Respondent failed to maintain adequate
* and accurate records relating to the provision of services to John C. (failure to document
level of consciousness) and to Steve F. (failure to document intra-operative discussion and
level of consciousness; and documentation of a conversation that did not occur).

Prior Discipline

127. Ina Decnsmn effectlve August 16 2002, the Board issued a pubhc letter of
reprimand to Respondent '

LEGAL CONCLUSIONS
First Cause for Discipline — Gross Negligence / Pdtiei1l Donna A.

1. Cause does not exist to revoke or suspend Respondent’s physician’s and surgeon’s
certificate, pursuant to Business and Professions Code section 2234, subdivision (b), in that
Complainant failed to establish that Respondent was grossly negligent in his care and
treatment of patient Donna A., as set forth in Factual Findings 3 through 48, 91 thr ough 94,
118,119, 120 and 121.

i
7
7

2 Although the Second Amended Accusation alleged the bases for the issuance of the .
public letter of reprimand, these bases were not established by the evidence.
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Second Cause for Discipline — Repeated Negligent Acts / Patient Donna 4.

2. Cause does not exist to revoke or suspend Respondent’s physician’s and surgeon’s
certificate, pursuant to Business and Professions Code section 2234, subdivision (¢), in that
Complainant failed to establish that Respondent committed repeated acts of negligence in his
care and treatment of patient Donna A., as set forth in Factual Findings 3 through 48, 91
through 94, 118, 119,120, 121 and 122. ' _

Third Cau;é Jor Discipline — Repeated Negligent Acts / Patient John C.

3(a). Cause exists to'revoke or suspend Respondent’s physician’s and surgeon’s
certificate, pursuant to Business and Professions Code section 2234, subdivision (c), on the
grounds that Respondent committed repeated acts of negligence in his care and treatment of
patient John C. (failure to document level of consciousness and failure to perform MRI) as
set forth in Factual Findings 49 through 65, 95 through 106, and 123.

3(b). Cause does not exist to revoke or suspend Respondent’s physician’s and
surgeon’s certificate, pursuant to Business and Professions Code section 2234, subdivision -
. (¢), on the grounds of repeated acts of negligence for failure to perform and document a .
preoperative evaluation and for failure to document post operative visits, in that Complainant
failed to establish that Respondent committed these repeated acts of negligence in his care
and treatment of patient John C., as set forth in Factual Findings 49 through 65, 95 through
106, and 123.

Fourth Cause for Discipline — Gross Negligencé / Patient Stevé F.

4, Cause exists to revoke or suspend Respondent’s physician’S and surgeon’s
certificate, pursuant to Business and Professions Code section 2234, subdivision (b), in that
Respondent was grossly negligent in his care and treatment of patient Steve F., as set forth in
Factual Findings 66 through 89, 107 through 109, 117 and 124. ' '

Fifth Cause for Discipline — Repeated Negligence Acts / Patient Steve F. -

5(a). . Cause exists to revoke or suspend Respondent’s physician’s and surgeon’s .
certificate, pursuant to Business and Professions Code section 2234, subdivision (c), on the
grounds that Respondent committed repeated acts of negligence in his care and treatment of
patient Steve F. (failure to fully perform preoperative evaluation and failure to document
Jevel of consciousness and intra-operative discussions with patient), as set forth in Factual
Findings 66 through 89, 107 through 109, 117 and 125. '

5(b).- - Cause does not exist to revoke or suspend Respondent’s physician’s and
surgeon’s certificate, pursuant to Business and Professions Code section 2234, subdivision
(¢), on the grounds of repeated-acts of negligence for failure to document post operative
checks and phone calls, in that Complainant failed to establish that Resp ondent cornmitted
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thig act of negligence in his care and treatment of patient Johr C., as se! forth in Factual
Findings 66 through 89, 110, 117, and 125. :

- Sixth Cause_for Discipline — Failure to Maintain Adequate and Accurate Records

6. Cause exists to revoke or suspend Respondent’s physician’s and surgeon’s
- certificate, pursuant to Business and Professions Code section 2266, on the grounds that
Respondent failed to maintain adequate records relating to patients John C. (failure to
“document level of consciousness) and Steve F. (failure to document intra-operative
discussion and level of consciousness; and documentation of a.conversation that did not
occur), as set forth in Factual Findings 45 through 89, 95 through 106 through 109, 117, and
126.

Analysis re: Level of Dz‘sczpli‘ne

~ 7(a). Complainant established that Respondent committed gross negligenée with
one patient, repeated negligent acts with two patients and failed to maintain adequate and
accurate records for two patients. The gross negligence was based on Respondent’s absence
rather than a lack of skill, and the repeated acts of simple negligence were based on failure to
conduct an informed consent discussion, failure to perform an. MRI (which is not a.record.
keeping violation) and various documentation violations. The remaining question is the
nature of the discipline to be imposed against Respondent’s certificate; and that question can

- be answered by the imposition of a probationary period with the appropriate terms and

conditions to protect the public and to aid in Respondent’s rehabilitation.

7(b). Business and Professions Code section 2229, provides, in pertinent

part: B

‘ ~ (a) Protection of the public shall be the highest priority for the Division of

~ Medical Quality, . . . and administrative law judges of the Medical Quality
Hearing Panel in exercising their disciplinary authority.

(b) In exercising his or her disciplinary authority an administrative law
judge of the Medical Quality Hearing Panel, [of] the division, . . . shall,
wherever pos31ble take action that is calculated to aid in the 1ehab1htatlon
of the hcensee :

7(c). Business and Professions Code section 2227, subdivision (a), provides:

* (a) A licensee whose matter has been heard by an administrative law judge
of the Medical Quality Hearing Panel as designated in Section 11371 of the

~ Government Code, . . . and who is found guilty, or who has entered into 2
stipulation for disciplinary action with the division, may, in accordance
with the provisions of this chapter:

(1) Have his or her license revoked upon order of the division.
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(2) Have his or her ri ight to practice suspended for a perlod not to exceed
one year upon order of the division.

(3) Be placed on probation and be required to pay the costs of p1 obatlon o
momtonng upon order of the division.

(4) Be publicly reprimanded by the division.

(5) Have any other action taken in relation to dlsmphne as part of an order
of probation, as the division or-an administrative law Judge may deem

proper.

7(d). * In determining the level of discipline, it is noted that Respondent has
been disciplined previously, although (according to the Accusation) the prior
discipline was not based on grounds similar to the current violations. While
Respondent did not admit any violations at the hearing, this does not necessarily
presage an unwillingness to undertake any rehabilitation ordered by Board. Inlight of
the nature of bis violations, a propelly conditioned probationary period that includes a .
- clinical training program and a record keeping course will protect the pubhc without
- imposing overly harsh and punitive discipline on Respondent.

ORDER

WHEREFORE THE FOLLOWING ORDER is hereby made

Physician’s and Surgeon’s Certificate No C31784, issued to Respondent John C.
Chiu, M.D,, is revoked. However, the revocation is stayed, and Respondent is placed on
_ probation for three (3) years upon the following terms and conditions.

1. Notification

~ Prior to engaging in the practice of medicine, Respondent shall provide a true copy of
" the Decision and Accusation to the Chief of Staff or the Chief Executive Officer at every
hospital where privileges or membership are extended to Respondent, at any other facility
where Respondent engages in the practlce of medicine, including all physician and locum
tenens 1egls’mes or other similar agencies, and to the Chief Executive Officer at every '
insurance carrier which extends malpractice insurance coverage to Respondent. Respondent
shall submit proof of compliance to the Board or its designee within 15 calendar days. '

This condition shall apply to any change(s) in-hospitals, other facilities or insurance .
carrier. : '
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2. Supervision of Physician Assistants
During probation, Respondent is prohibited from supervising physician assistants.
3. ’;Obey All Laws

Respondent shall obey all federal, state and local laws, all rules governing the practice
of medicine in California and remain in full compliance with any court ordered criminal
probation, payments, and other orders. ' '

4. Quarterly Declarations

Respondent shall submit quarterly declarations under penalty of perjury on forms
provided by the Board, stating whether there has been compliance with all the conditions of
probation. Respondent shall submit quarterly declarations not later than 10 calendar days
after the end of the preceding quarter. '

5. Probation Unit Compliance

Respondent shall comply with the Board’s probation unit. Respondent shall, at all .
times, keep the Board informed of Respondent’s business and residence addresses. Changes
of such addresses shall be immediately communicated in writing to the Board or its designee.
Under no circumstances shall a post office box serve as an address of record, except as
allowed by Business and Professions Code section 2021, subdivision (b).

Respondent shall not engage in the practice of medicine in Respondent’s place of
residence. Respondent shall maintain a current and renewed California physician’s and
surgeon’s license. ' ' -

Respondent shall immediately inform the Board or its designee, in 'Writing, of travel to
any areas outside the jurisdiction of California which lasts, or is contemplated to last, more
than 30 calendar days.

6. Interview with the Board or Its Designee

Respondent shall be available in person for interviews either at Respondent’s place of
business or at the probation unit office, with the Board or its designee upon request at various
intervals and either with or without prior notice throughout the term of probation.

7. Residing or Practicing Out-of-State

In the event Respondent should leave the State of California to reside or to practice,
Respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates
of departure and return. Non-practice is defined as any period of time exceeding 30 calendar
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duys in whick Re spmaum . Ot engaging 1t any’ activities defined in sections 2051 and 05 5
of the Business and Professions Code.

All time spent in an intensive training program outside the State of California which
has been approved by the Board or its designee shall be considered as time spent in the
practice of medicine within the State. A Board-ordered suspension of practice shall not be
considered as a period of non-practice.- Periods of temporary or permanent residence or
practice outside California will not apply to the reduction of the probationary term. Periods of
temporary or permanent residence or practice outside California will relieve Respondent of
the responsibility to comply with the pr obatlonaly terms and conditions with the exception of
this condition and the following terms and conditions of probation: Obey All Laws and
Probation Unit Compliance.

Respondent’s license shall be automatically cancelled if Respondent’s periods of
temporary or permanent residence or practice outside California totals two years. However,
Respondent’s license shall not be cancelled as long as Respondent is residing and practicing
medicine in another state of the United States and is on active probation with the medical
hcensmg authority of that state, in which case the two year period shall begin on the date
probation is completed or tenmnated in that state.

8. Failure to Practice Medicine - California Resident
In the event Respondent resides in the State of ‘California and, for any reason,

Respondent stops practicing medicine in California, Respondent shall notify the Board or its
designee in writing within 30 calendar days prior to the dates of non-practice and retumn to

practice. Any period of non-practice within California, as defined in this condition, will not
apply to the reduction of the probationary term and does not relieve Respondent of'the
responsibility to comply with the terms and conditions of probation. Non-practice is defined
as any period of time exceeding 30 calendar days in which Respondent is not engaging in
any activities defined in sections 2051 and 2052 of the Business and Professions Code.

All time spent in an intensive training program which has been approved by the Board
or its designee shall be considered time spent in the practice of medicine. For purposes of
this condition, non-practice due to a Board-ordered suspension or in compliance with any
other condition of probation, shall not be considered a period of'non-practice.

Respondent’s license shall be automatically cancelled if Respondent resides in
California and for a total of two years, fails to engage in California in any of the activities
described in Business and Professions Code sections 2051 and 2052.

9.. Violation of Probation

* Failure to fully comply with any term or condition of probation is a violation of
probation. If Respondent violates probation in any respect, the Board, after giving
Respondent notice and the opportunity to be heard, may revoke probation and.carry out the
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disciplinary order that was stayed. I an Accusatios, o7 Petition to Revoke Probation, or an
Interim Suspension Order is filed against Respondent during probation, the Board shall have
continuing jurisdiction until the matter is final, and the period of probation shall be extended

until the matter is final. .
10. License Surrender

Following the effective date of this Decision, if Respondent ceases practicing due to
retirement, health reasons or is otherwise unable to satisfy the terms and conditions of
probation, Respondent may request the voluntary surrender of Respondent’s license. The
Board reserves the right to evaluate Respondent’s request and to exercise its discretion
whether or not to grant the request, or to take any other action deemed appropriate and

- —reasonable under-the cireumstances. -Upon-formal.acceptance of the surrender, Respondent _

shall, within 15 calendar days, deliver Respondent’s wallet and wall certificate to the Board

 or its designee, and Respondent shall no longer practice medicine. Respondernt will no
longer be subject to the terms and conditions of probation and the surrender of Respondent’s
license shall be deemed disciplinary action. ' '

‘ ~ If Respondent re-applies for a medical license, the application shall be treated as a
petition for reinstatement of a revoked certificate. -

11. Probation Mohitoring Costs

Respondent shall pay the costs associated with probation monitoring each and every
year of probation, as designated by the Board, which may be adjusted on an annual basis.
Such costs shall be payable to the Medical Board of California and delivered to the Board or
its designee no later than January 31 of each calendar year. Failure to pay costs within 30
.calendar days of the due date is a violation of probation. '

12. Education Cour.se

Within 60 calendar days of the effective date of this Decision, and.on an annual basis
thereafter, Respondent shall submit to the Board or its designee for its prior approval
educational program(s) or course(s) which shall not be less than 40 hours per year, for each
year of probation. The educational program(s) or course(s) shall be aimed at correcting any
areas - of deficient practice or knowledge and shall be Category 1 certified, limited to
classroom, conference, or seminar settings. The educational program(s) or course(s) shall be
at Respondent’s expense and shall be in addition to the Continuing Medical Education
(CME) requirements for renewal of licensure. Following the completion of each course, the
Board or its designee may administer an examination to test Respondent’s knowledge of the
course, Respondent shall annually provide proof of attendance for 65 hours of CME of
which 40 hours were in-satisfaction of this condition, :
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.13, Medical Record Keeping Course

© Within 60 calendar days of the effective date of this decision, Respondent shall enrol]
in a course in medical record keeping, at Respondent’s expense, approved in advance by the
‘Board or its designee. Failure to successfully complete the course during the first six months
of probation is a violation of probation. : :

A medical record keeping course taken after the acts that gave rise to the charges in
“the Accusation, but prior to the effective date of the Decision may, in the sole discretion of
the Board or its designee; be accepted towards the fulfillment of this condition if the course .
would have been approved by the Board or its designee had the course been taken after the
effective date of this Dec131on :

Respondent shal] submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not later
than 15 calendar days after the effective date of the Decision, whichever is later.

14. Clinical Training Program

Within 60 calendar days of the effective date of this Decision, respondent shall enroll in 2

- clinical training or educational program equivalent to the Physician Assessment and Clinical
Education Program (PACE) offeled at the Umversﬁy of Cahforma San Diego School of Medicine

(“P10g1am”) :

The Program shall consist of a Comprehensive Assessment program comprised of a two-day
assessment of respondent’s physical and mental health; basic clinical and communication skills
common to all clinicians; and medical knowledge, skill and judgment pertaining to respondent’s
specialty or sub-specialty, and at minimum, a 40 hour program of clinical education in the area of
practice in which respondent was alleged to be deficient and which takes into account data obtained
from the assessment, Decision(s), Accusation(s), and any other information that the Board or its
designee deems relevant. Respondent shall pay all expenses associated with the clinical training

program.

Based on respondent’s perfonnance and test results in the assessment and clinical education,
the Program will advise the Board or its designee of its recommendation(s) for the scope and length
" of any additional educational or clinical training, treatment for any medical condition, treatment for .
any psychological condition, or anything else affecting respondent’s practice of medicine.
Respondent shall comply with Program recommendations.

At the completion of any additional educational or clinical training, respondent shall submit
to and pass an examination. The Program’s determination whether or not respondent passed the
examination or successfully completed the Program shall be binding. Respondent shall complete the
Program not later than six months after respondent’s initial enrollment unless the Board or its
designee agrees in writing to a later time for completion. Failure to participate in and complete
successfully all phases of the clinical training program outlined above is a violation of probation.

49



- 15. Solo Practice
Respbndent is prohibited from enhgaging in thé s0l0 practice of mcdi-cine.-
16. Compjetion ofProbati.bn | _ |
Respondent shall comply with all ﬁﬁancial obligations (e.g., ,cost' TeCOVery, restituﬁon,

probation costs) not later than 120 calendar days prior to the completion of probation. Upon
completion successful of probation, Respondeit’s certificate shall be fully restored.

This Decision shall become effective at 5:00 p.m. on ___ July 21, 2008

 ITIS SO ORDERED THIS 20th dayof _ Jume 2008,

~Cesal A. Aristeiguicig MO F.A.CEP.
Chair - F
Panel A
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BEFORE THE

MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Aéainst: )
JOHN C. CHIU, MLD. ) : -

) Case No.: 17-2002-141331
Physician’s & Surgeon’s ) OAH No.: 12006010232
Certificate No.: C31784 ) :

)

Respondent )
ORDER OF NON-ADOPTION
OF PROPOSED DECISION

e~ _The Proposed Decision of the Administrative Law Judge in the above-entitled matter has

‘been non-adopted. The Medical Board of California will decide the case upon the record, including

the transcript and exhibits of the hearing, and upon such written argument as the parties may wish
to submit, including in particular. argument directed to the question of whether the proposed penalty

should be modified. The parties will be notified of the date for submission of such argument when
the transcript of the above-mentioned hearing becomes available. ‘ '

telephone (213) 576-7200, fax (213) 576-7244.

. record as they cannot be considered by the Panel.

.Toordera cop); of the"trahscript, please contact Kennedy Court Reporftérs, Inc., 523 W. Sixth
Street, Suite 1228, Los Angeles, CA 90014, telephone (800) 231-2682, fax (714) 835-0641.

To order a copy of the exhibits, please contact the Tran's.cript Clerk at the Office of
Administrative Hearings, 320 West Fourth Street, 6" Floor, Suite 630, Los Angeles, CA 90013,

In addition to written argument, oral argument will be scheduled if any party files with the
Board within 20 days from the date of this notice a written request for oral argument. ‘If a timely
request is filed, the Board will serve all parties with written notice of the time, date and place for oral
argument. Please do not attach to your written argument any documents that are not part of the

Please remember to serve the opposing party with a copy of your written argument and any
other papers you might file with the Board. The mailing address of the Board is as follows:

MEDICAL BOARD OF CALIFORNIA
1426 Howe Avenue

Sacramento, CA 95825-3236

(916) 263-2639

Dated: J anuary 29.2008

Nonadpl.frm -

)z’g% 545 & p} - fg‘ﬁ]‘?ﬂ
Chair T
Panel A



BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
- STATE OF CALIFORNIA

in the Matter of the Accusation Against: Case No. 17—2002;141331
JOBN C. CHIU, M.D., | OAHNo.1.2006010232
— - . Physician and Surgeon s Certificate No. _ . _
C31784 :
| Respondent. -
‘l PROPGSED DECISION

This matter was heard by Juhe Cabos~0wer1 Adm1mstrat1ve Law Judge (ALT) with
the Office of Administrative Hearings (OAH), on September 10, 11, 12, 17, 18, 20, 24, 25,
26, 27 and 28, and October 1 and 2, 2007, in Los Angeles, Cahforma Complainant was
represented by Gloria Castro, Deputy Attorney General. John C. Chiu, M.D. (Respondent)
was present and was represented by William H. Ginsburg of Peterson & Bradford, LLP, with
hlS assistant Sherry Gregorio.

At the hearmg, the Second Amended Accusation was amended as follows:

At page 5, line 20 the word “Respondent” was changed to “Dr. Shanhanglan and
“he” was changed to “Dr. Ch1u ” ‘

At page 6, paragraph 12 line 9 the word “and” was deleted, and the sentence stating,
“A tracheostomy was perfo1med on Donna A. by another physician,” was moved to line 10,
after the sentence statmg, “The patient developed bradycardia and suffered a Cardlac arrest at
10:35 a.m.” - -

v ‘Oral and documentary evidence was received and argument was heard. The
record was left open to allow the parties to file simultaneous closing briefs by the close of
business on October 12, 2007. Complainant’s Written Closing Argument and Respondent S
Supplemental Brief Regarding Closing Argument were timely filed, marked as
Complainant’s Exhibit 47 and Respondent’s Exhibit AA, respectively, and lodged. The
record was closed and the matter was submitted for decision on October 15, 2007.
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FACTUAL F ENBE\IGQ

1. On December 15, 2005, the Accusation was ﬁled Respondent’s Notice of
Defense was filed on January 26, 2006. On June 22, 2007, Complainant, David T. Thornton,
filed the Second Amended Accusation while acting in his official capacity as the Executive

Director of the Medical Board of California (Board), Department of Consumer Affairs.

2. On November 4, 1969, the Board issued Physician and Surgeon s Certificate
Number C31784 to Respondent. Respondent’s Certificate was in full force and effect at all
relevant times and was scheduled to expire on August 31, 2007, unless renewed. The
evidence did not disclose whether the license has been renewed However, if the license was
not renewed, the Board retains jurisdiction over this matter- pursuant to Busmess and
Professions Code section 118, subdivision (b)..

Facts Re: Respondent s Treatment of Patient Donna A.”

3. OnNovember 11,2002, Donna A., a 44-year old female, was first examined _
by Respondent at his facility, the California Cente1 for Minimally Invasive Spine Surgery
(CCMISS). Her chief complaints were intractable, increasing neck and upper extremity pain,

“the left side greater than the right, left shoulder pain, headaches, middle back pain, increasing .

lower back and leg pain, the right leg greater than the left, with associated numbness and

. tingling of the right leg, foot and toes.

4. On November 11, 2002, Donna A. filled out an extensive neurological
questionnaire regarding the history of her symptoms which followed a 1999 automobile
accident and the ensuing treatment by several physicians. Respondent noted that the patient

‘was taking various medications, including Effexor, Ultram, Oxycontin (discontinued the

. week prior), Darvon, Trazodone, and Klonopin. Respondent conducted a neurological

examination of Donna A. Following that examination, Respondent diagnosed the patient
with: “Herniated cervical disc with cervical radiculopathy, herniated lumbar disc with
lumbar radiculopathy and high thoracic strain/disc disease.” Respondent recommended
magnetic resonance imaging (MRI) of the patient’s cervical spine and lumbar spine for
further evaluation, x-rays, and electromyography (EMG) of her right lower extrem1ty for

: ful“ther assessment.

5. On November 11, radiologist Robert A, Princenthal, M.D., took x-rays of
Donna A.’s cervical andthoracic spine and MRIs of her cervical and lumbar spine.

i/

-
Y

' Throughout this decision, patients’ initials will be used in lieu of their surnames to
protect their privacy.



6. In a November 11, 2002 consultation report, under the section entitled
“Recommendations,” Respondent noted:

[Dliscussed with the patient at length regarding her intractable cervical
and lumbar disc symptoms, physical findings, MRI scan/EMG
findings, and further alternatives of treatment and procedures of
provocative cervical and lumbar discogram and microdecompressive
‘endoscopic cervical and lumbar discectomy with Holmium laser
thermodiskoplasty and the possible risks and complications including
‘local anesthesia and possible conversion to general anesthesia, with
possible risks and complications. She wished to go ahead with the
procedures as soon as possible because of her 1ntractable spmal disc

— : _._symptoms S S SR

7. . OnNovember 25, 2002, a medical evaluation was conducted by Dr. Duc
Nguyen M.D. to obtain pre-operative clearance for the proposed procedures on Donna A.
Dr. Nguyen’s November 25, 2002 report indicated that Donna A.was five feet, four inches
tall, weighing 183 pounds, with a past medical history of fibromyalgia, allergic rhinitis,
insomnia and.depression. Dr. Nguyen cleared the patient for surgery. . .. . . . .

- 8. According to a report dated November 25, 2002, Respondent.conducted a
further history and physical examination of Donna A. on that date. The findings in this
report, signed on November 29, 2002, mirrored the majority of the findings in the November
11, 2002 examination report. Additionally, the Recommendations contained identical
language to that in the November 11, 2002 report (set forth in Factual Finding 6, above).
~ However, the November 25, 2002 report-also noted that the MRI scan on November 11,
2002, revealed a three millimeter disc protrusion at C4-5 and a two millimeter “slight bulge”
at C6-7. The November 25, 2007 report further noted a physical examination, in addition to
the neurological examination, with the following findings: :

Blood pressure 120/80, pulse rate 84, respiration 18. She was
somewhat NErvous. She is mildly obese.

Head, ears, éyes, nose and throat are unremarkable. Neck, slight web
neck. Chest was clear, Breasts, soft without mass. Heart, normal sinus
rhythm without murmur or cardiomegaly. Abdomen, mild
protuberance without organomegaly. Back, please see below:
Genitalia, female. Pelvic and rectal examlnatlon per Dr. Nguyen.
Extremities were intact.

9. Donna A. was admitted to Alta Monrovia Hospital on November 26, 2002, for
a provocative discogram and microdecompressive endoscopic cervical discectomy with laser.
The procedures were to be performed under monitored anesthesia care (MAC) by
anesthesiologist Shariar Shahangian, M.D. A



10. A discogram is used to determine if injury to a particular vertebral disc is the
source of a patient’s pain. During a discogram, a surgical needle is inserted into a disc at the
level which the physician suspects may be causing the patient’s symptoms. Contrast dye is
injected into the disc, and the extra fluid in the disc increases the pressure in the disc. A
provocative discogram is not done under general anesthesia. It requires that the patient be -
awake and sedated, so that, upon insertion of the surgical needle into the disc space, the
patient can confirm experiencing pain that mimics his/her pre-operative pain. Once the
patient confirms replication-of the pre-operative pain at a particular level, the physician can
proceed with treatment, including an operation on that disc (in-Donna A.’s ‘case, by way of
microdecompressive endoscopic cervical discectomy with a laser).

11 _On;Nevemb,er_2_6.,_20_.02,J)o.nn&A_wasmo¥ed .,,i.ntofthe__operating,l'.eomg(OR)'af

approximately 9:00 am.”> Dr. Shahangian gave Donna A. Versed (for relaxation) and
Fentany! (for pain tolerance), and then began administering the medication for conscmus
sedation, '

12. At approximately 9:25 a.m., Respondent inserted a 22 to 25 gauge-
subcutaneous needle into Donna A.’s neck to administer local anesthesia.

13, Thereafté:, at approximately 9:25 t0 9:30 a.m., Respondent began to inserf an
18 gauge surgical needle into Donna A.’s neck, intending to start the discogram.

. 14, Complainant and Respondent offered differing versions of the events that
transpired from the time Respondent attempted insertion of the 18 gauge needle until Donna
A. died at 11:39 a.m. ' '

'15(2). Dr. Shahangian testified that, at about 9:25 t0.9:30 a.m., after Respondent had
- inserted the surgical needle (which Dr. Shahangian called a “trochar”) into Donna A.’s neck,
Dr. Shahangian observed blood coming out of the distal end in a “jetting manner indicative
of [the needle] entering a major vessel.” According to Dr. Shahangian, the blood was

- “pulsating,” and he believed Respondent could have hit an artery or large vein. It was his
understanding at the time of the procedure that the blood. could have come from the carotid
artery. However, at the administrative hearing he testified that, while the internal jugular
vein is typically considered a “low pressure” vessel, it is “high pressure” compared to other
veins and could “pulsate if there is some resistance to it.” Dr. Shahangian stated that, after
the blood pulsed out of the needle, Respondent removed the “trochar,” put a sponge on the
skin at the site of the needle entry and held it for about five seconds before reinserting the
needle in a different location. According to Dr. Shahangian, the external bleeding stopped
prior to reinsertion of the needle. At this point, the patient tolerated the reinsertion of the

2 The anesthesia record was not created by Dr. Shahangian in the OR during the
procedure, but was constructed several hours later, after the patient had died. Therefore,
according to Dr. Shahangian, there are “some mistakes in the times” listed in the record.
Consequently, the times set forth in this decision are only approximations.



needle and did not show anv outward signe of distress, and Respondent continued his attempt

to get into the cervical space. However, Dr. Shahanglan noted that, within 10 to 15 minutes

after the time of Respondent’s reinsertion of the needle, the patient became hoarse, restless

and agitated. At that time, Dr. Shahangian observed the patlent s neck and did not dlscern

any enlargement or obvious hematoma formation.® Nevertheless, according to Dr.:

Shahangian, he asked Respondent if a hematoma could be the cause of the patient’s

hoarseness and agitation, and Respondent purportedly stated that there was no hematoma, but

that she may be experiencing an allergic reactiorn, -Although he did not record it in the

anesthesia record, Dr. Shahangian recalled that, at some point, the IV connector for

administration of the conscious sedation medication became dislodged from the patient when

she was thrashing around. At about 9:35 a.m. or 9:40 a.m., Dr. Shahangian administered

Dexamethasone (to treat possible allergic reaction), without any effect. Dr. Shahangian did 4
not-indicate, nor-did-he-document in-his. anesthesmreoord,.whaLRespondent was. domg_ B
during the 10 to 15 minutes after reinsertion of the needle. :

15(b). Respondent testified that, in conducting a cervical discogram, he uses his right
hand to insert the surgical needle after he uses his left hand to palpate the- '
sternocleidomastoid muscle, pull back the carotid sheath (containing the cartotid artery and
internal jugular vein) and apply digital pressure toward the vertebral body Accordingto
'Respondent, this creates a “valley” or a “space with no tissue,” which is “almost avascular,”
in order to prevent injury to any blood vessel. Respondent testified that he could not conduct
the provocative discogram on Donna A. because, as he began to insert the surgical needle,
approximately two to four millimeters into the tissue, the patient began coughing and became
‘restless and agitated. -She also complained of pain from the needle insertion. Because she
was moving, he removed the needle. He denied seeing “any significant blood” when he

‘withdrew the needle. At some point after removal of surgical needle, Respondent recalled

the patient talking to the nurses in the OR and that she sounded “squeaky.” Thereafter, he
heard from the nurse that the patient’s IV line had been disconnected. Respondent stated that
performanoe of the proposed discogram would have taken less than a minute using _
fluoroscopy.® However, the discogram was not performed because the needle “never got to
the disc.”

15(c). Complainant did not establish, by clear and convincing evidence, that blood
was “flushing” or “pulsing out” of the distal end of the 18 gauge surgical rieedle upon
insertion into Donna A.’s neck for the following reasons:

)] * An Accusation was filed by Complainant against Dr. Shahangian on
April 20, 2004, and the matter was resolved by Stipulated Settlement and Disciplinary Order,

3 A hematoma is a localized, clotted or partially clotted collection of blood situated in
tissue outside a vascular structure, usually caused by a break in the wall of a blood vessel.

Fluorosoopy is an 1mag1ng technique to obtain real-time 1 Images of the internal
structures of a patient. »



effective April 10, 2006.° Following the patient’s death. and through the Board’s
investigation of the incident and prosecution of both Dr. Shahangian and Respondent, each
had an equal motive to recall the events that transpired in his favor. Therefore, Dr.
Shahangian had a motive to testify in a manner consistent with his prior statements which-
reflected more favorably on his actions. ’ :

(2)  There was no' other evidence that the blood had been “flushing” or
“pulsing” out of the distal end of the surgical needle upon insertion.

(3) As further set forth in Factual Findings 10, 15, 16, 20 and 27, some |
portions of Dr. Shahangian’s are not borne out by the remainder of the evidence. ,
Additionally, the time frame posited by Dr.'Shahangian includes 10 to 15 minutes that are

e pot-accounted-for—According-to-Dr—Shahangian; it took-about-10-te-15-minutes-for-the

| ‘patient to become hoarse and restless, which are p0531ble indications of the formation of a
~ hematoma.® Howeveér, there is no evidence regarding what took place durmg the 10to 15
minutes which purportedly lapsed from reinsertion of the surgical needle until the beginning
of the patient’s restlessness. Respondent was supposed to be conducting the discogram, but
there was na evidence that the discogram was conducted. There was no explanation
regarding why, if the patient was not exhibiting outward signs of distress, the discogram did
not take place in the 10 to 15 minutes followmg the immediate reinsertion of the surgical .
needle

(4) Although autopsy photographs deplcted injury to Donna A.’s right
internal jugular vein, it was not established by clear and convincing evidence that the injury:
depicted was caused by the 18-gauge needle. (See Factual Finding 45(c) below.)

15(d). For the reasons set forth-above, Respondent’s recollection of the events set
. forth in Factual Finding 15(b) is more plau51ble than Dr. Shahangian’s, and is incorpor ated as
a Facmal Finding herein.

16, At about 9:35 a.m. or 9:40 a.m., Dr. Shahangian administered dexamethasone
(to treat possible allergic reaction), without any effect. :

- 17. At approximately 9:45 a.m., Dr. Shahangian induced general anesthesia,
administering propofol (to make the patient unconscious) and succynolcholine (to paralyze
the muscles of the jaw and neck in order to facilitate intubation).

* Effective April 10,2007, Dr. Shahangian’s Physician’s and Surgeon’s Certificate
was fully restored to clear status, free of probation requirements.

Complamant s expert, William R. Taylor, M.D., verified that it would take about 10
minutes for a hematoma to form. According to Dr. Taylor signs of a hematoma developing
in the neck include hoarseness or inability to talk, shortness of breath, gasping for air and

. anxiety due to inability to breathe. Additionally, one can often see a hematoma developing
on the side of the neck. '



- ______ the patient’s IV line had been disconnected, he felt that the patient should receive further

1 8’ a). Dr. Shahangian testified that Respondent stated he could not continue surgery
with an agitated patient and asked Dr. Shahangian to convert from MAC to general
anesthesia. Although Dr. Shahangian acknowledged that a surgeon cannot perform a

- provocative discogram when the patient is “asleep,” he insisted that Respondent did not ask
him to take the patient down further into conscious sedation. Dr. Shahangian testified that he
agreed to induce general anesthesia because he wanted to respect Respondent’s opinion and -
because he believed that a hematoma may be forming and impinging on the airway and he
wanted to intubate the patient, establish an airway, and provide a means of mechanical
ventilation before it was obstruoted However, Dr. Shahangian was not able to intubate
Donna A

18(b). Respondent testified that, after removal of the surgical needle and hearing that

conscious sedation as prescribed, and he made that request. Respondent insisted that he
‘requested more/deeper sedation for the patient, asking that the patient be placed in the most
sedated state. However, he denied requesting general anesthesia and also denied allowing
~* the induction of general anesthesia. Respondent explained that he uses only local anesthesia
for provocative discograms, not general anesthesia. According to Respondent, he became
aware that Dr. Shahangian had induced general anesthesia when he noticed that the patient
was not moving at all and the anesthesiologist acknowledged that he was trying to intubate
the patient.

18(c). Dr. Shahangian’s testimony regarding who'decided to induce general
anesthesia was not credible since provocative discograms are typically performed under local
anesthes1a (see Factual Finding '10) and there was no evidence that the discogram had been

: completed or discontinued and that Respondent was continuing w1th the planned discectomy
(see Factual Finding 15(c)(3)). '

19.  After inducing general anesthesia, Dr. Shahangian attempted to intubate
Donna A. two to three times, using a laryngoscope, ﬁrst with a Macintosh-3 blade and then a
Miller blade.”

20(a). Dr. Shahangian testified that he was not able to visualize the epiglottis or,
below that, the vocal chords, and therefore was not able to place an endotracheal tube into-
the trachea. According to Dr. Shahangian, there was marked distortion/swelling of the
patient’s airway, with “bulging” from the right side of the patient’s neck, preventing him
from seeing “anything as a separate entity except the base of the tongue.” Dr. Shahangian

7 A laryngoscope consists of a handle with a light source and a blade to displace the
tongue and epiglottis and visualize the vocal chords at the entrance of the trachea, in order to
insert an endotracheal tube into the patient’s trachea. There are two types of blades used on a
laryngoscope. The Macintosh blade is'a wider, curved blade and a Miller blade is straighter
‘and thinner. ~



continued ventilating the patient between batxon attempts, but ventilating was “getting
difficult.”

(i)

20(b). Dr. Shahangian’s anesthesia notes, completed immediately after the patient’s
death, noted his observation of “marked edema and distortion of airway.”® |

20(c). Dr. Shahangian’s testimony that there was “bulging” from the right side of the
patient’s neck was not convincing. This observation was not noted in the anesthesia record
or anesthesia notes, and it was contradicted by the respiratory therapist’s note, which
documented that'the entire circumference of the airway was narrowed, without any
observations of “bulging” from the right side (see Factual Finding 27).

21— -At-atime-undisclosed by the evidence,.Dr. Shahanglan was-abletodnsertinto.

the patient’s pharynx a laryngeal mask airway (LMA), which is used when a practitioner is
unable to intubate a patient.” When an LMA is inserted, the air takes the path of least
resistance, and if the patient’s anatomy is normal, the air would enter the trachea. However,
Dr. Shahangian was unable to ventilate the patient using the LMA '

22. Dr. Shahangian attempted to use the LMA for about one minute, during which
time he listened with a stethoscope for bilateral breath sounds and determmed that ventilation
was inadequate.

23.  From the beginning of Dr. Shahangian’s attempts to ventilate Donna A., the
patient’s finger was attached to a pulse oxymeter. However, Dr. Shahangian was not
satisfied with the consistency of the “capture” of the patient’s correct pulse by oxymetry
because, at times, the machine would detect the pulse and at other times it did not.
Consequently, an auxiliary pulse oxymeter was brought i in and attached to another of Donna
A.’s fingers. =

24. At approximately 9:55 a.m., Dr. Shahangjan told Respondent that it was
getting difficult to ventilate the patient and that he needed Respondent to establish a surgical
airway via an emergency tracheostomy. Respondent asked for a tracheostomy tray, and once
it was provided, Respondent made an incision in the skin on the patient’s neck. However,

. around 10:00 or 10:05 a.m., Respondent stopped the procedure and closed the incision in
Donna A.’s neck. Dr. Shahangian resumed with manual ventilation of the patient by way of
an Ambu-bag.'

* Edema is the swelling of soft tissues as a result of excess fluid/water accumulation.

? An LMA is an alternative method of airway management. An LMA includes a tube
with an inflatable cuff that is inserted into the pharynx. The device sits tightly over the top
of the larynx and the cuff is inflated with air 10 create a seal.

' An Ambu-bag is a hand-held device used to provide ventilation to a patient who is
not breathing or who is br eathmg inadequately.



25(2). Dr. Shahangian testified that Respondent was unable to create 2 surgical
airway because Respondent, by his admission, had not done tracheostomy for many years
and had forgotten how perform the procedure. Dr. Shahangian testified that, despite his
insistence that the procedure must be done or the patient would die, Respondent aborted the

procedure.

25(b). In his testimony, Respondent admitted that, during the time he was making the
skin incision, he was uneasy because he had not performed a tracheostomy for many years.
Respondent also testified that the first pulse oxymeier attached to Donna A. had oxygen (O2)
saturation readings of approximately 60, but that during the time he was beginning the
tracheostomy, he was able to see that second pulse oxymeter showed 02 saturation of up to
: 98 and 100. According to Respondent this indicated adequate ventilation and no need for
. . continuing the tracheotomy, so he closed the i incision. Respondent insisted that, at the time

he stopped the tracheostomy, Donna A. was bemg oxygenated

25(c). Although Donna A.’s medical records contamed data strips from a pulse
oxymeter indicating O2 saturation of 100 percent at 10:12 a.m., it was not established that
those readings were taken from the machine which Respondent visualized during his
attempted tracheostomy. Additionally, Respondent admitted that he did not know if the
readings reflected the first or second machine, although he believed they were from the.
second because the readings reflected what he saw when the second machme was “hooked

%

up.

25(d). Ina statement given to a Board 1nvest1gator on August 27, 2003, Respondent
recalled problems with the pulse oxymeter readings. Based on Respondent’s August 27,
2003 statement, the first pulse oxymeter was the machine with the 100 percent O2 saturation
readings and those 100 percent readings were incorrect. Respondent stated, “One [pulse
oxymeter] said 100 percent, and myself and my assistant [said] it’s 1mposs1b1e [because] the
patient [had not been] intubated for [so] long, so they br ought another one in that showed '
zero percent.’ : ‘

25(e).- Respondent’s recollection of the 100 percent O2 saturation level being the sole
reason for aborting the tracheostomy was not persuasive. It was not established that a
reliable pulse oxymeter indicated 100 percent O2 saturation at the time Respondent
attempted his tracheostomy. While one of the oxymeters may have dlsplayed such a reading,
it is questionable that Respondent would have relied upon it, given his statement that the 100
percent reading was “impossible.” It is more plausible that, in his reluctance to- proceed with
the tracheostomy, Respondent relied upon what may have been a faulty oxymeter reading to
" justify closure of the incision. It is equally plausible that Respondent is now using the faulty
reading, after the fact, to justify aborting the tracheostomy, although he did not rely on the
“reading at the time. Regardless of when he began to rely on the O2 saturation readings as
justification, the evidence established that Respondent aborted the tracheostomy based on his
- .reluctance to perform the procedure, having not performed one for many years.



26, At approxamately 10:10 a.m,, 2 respiratory therapist, Jim Hutchison
(Hutchison), was called in, by request of Respondent to attempt intubation. At that point,
Dr. Shahangian was providing manual ventilation to the patient by way of an Ambu-bag. Dr.
Shahangian did not immediately allow Hutchison to do so because Dr. Shahangian believed
that, according to the guidelines of the American Society of Anesthesiologists, a practitioner
should limit the number of attempts at intubation, as each attempt invokes more damage to
the tissue, which may lead from a partial obstruction of an airway to a complete obstruction.
However, Dr. Shahangian did eventually relent and allow Hutchison to attempt intubation.
In doing so, Dr. Shahangian had to stop “bagging” the patient, since Hutch1son had to
visualize the patient’s mouth and throat.

27. Pr'ior to attempting intubation, Hutchison noted an incision-in Donna A.*s neck
- —————from-Respondent’s-aberted-tracheostomy.—According to-Hutchison’s respiratory.therapy

note, when he inserted the laryngoscope into the patient’s pharynx and applied upward force,
he was unable to visualize the epiglottis because the “entire circumference of [the] airway .
[was] narrowed down at [the] level of [the] vallecula.”!! Hutchison attempted a “blind pass”
of the endotracheal tube, distal and superior to the vallecula. However, upon auscultation
and reading of the carbon dioxide measurements, he determined that there was no ventilation
through the endotracheal tube. He continued to assist with the bag ventilation.

28. At 10:14 a.m., after Hutchison’s unsuccessful attempt at intubation, Dr.
Shahangian called a Code Blue, and asked the nurse supervisor to a summon a general
surgeon or someone who could perform a traoheostomy

29.  Following the Code Blue, Advanced Cardiac Life Support (ACLS) efforts
were undertaken by Dr. Shahangian, Hutchison and others. Thereafter, Donna A. developed
bradycardia and suffered cardiac arrest prior to 10:55 a.m., at which time defibrillations
began.

30. Between approximately 11:05 and 11:10 a. mi thoracic surgeoh Alfonse
Miguel, M.D. arrived. At 11:14 am., Dr. Miguel successfully performed a tracheostomy on
Donna A. that prov1ded ventilation to the patient. _

31. = Dr. Miguel’s opelatlvewport dated November 26, 2002, stated, inter alia:

[1] opened the previous incision in the neck area and a s1gn1ﬁcant
amount of venous blood was oozing; however, this was controlled by
putting pressure on the area and I was able to dissect the second
tracheal ring and T slit was made and a #6 tracheostomy tube was
inserted without any difficulty and then connected to ventilator. .

The cardiopulmonary resuscitation was continued at this point and [D
Miguel placed a triple- lumen venous catheter]. ‘ ‘

" The eplglottlc vallecula i is 2 depressmn just behind the root of the tongue between
the folds in the throat. -
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32, ACLS efforts continued. but the patient expired at 11:39 a.m,

33(a). Atthe administ’rative‘hearing, the parties offered disparate evidence regarding
whether Respondent remained in the OR and assisted during the ACLS efforts between
'10:14 a.m. and 11:05 a.m. o

33(b). Dr. Shahangian recalled that, after Hutchison’s unsuccessful attempt at
intubation, Respondent left the OR and did not return until about one hour later, about the
time Dr. Migue] arrived. :

33(c). The parties stipulated Susan Montgomery, R.N., would testify that she did not
see Respondent administering chest compressions to Donna A Nurse Montgomery was the

- ———circulating nurse and arrest team nurse for Donna A. on November 26, 2002.

33(d). In his testimony, Respondent recalled that, in response to the Code Blue, he
began doing chest compressions on Donna A. until the thoracic surgeon arrived. However,
in his August 27, 2003 statement to the Board investigator, Respondent never asserted that he -
administered chest compressions to Donna A. Instead, Respondent recalled that, with the
patient “already in cardiac arrest mode,” he had “just barely started [making the incision] to
see.if we could start a tracheostomy,” when Dr. Miguel came in to take over.. According to.
Respondent, upon making the incision, there was not much bleeding and the blood was dark.

33(e). Respondent’s August 27, 2003 recollection of events was erroneous, since the
evidence established that, by the time Dr. Miguel arrived, Respondent had made and closed
the incision, Hutchison had attempted intubation and ACLS efforts had continued for almost-

- an hour. However, the invalidity of Respondent’s prior statement does not validate his
current recollection that he administered chest compressions, particularly in light of Dr.

. Shahangian’s recollection that Respondent left the OR and in light of nurse Montgomery’s .
recollection, as the cir culating and arrest team nurse, that she did not see Respondent
administering chest compressmns Nevertheless, since Dr. Shahanglan was admittedly
involved in ACLS efforts, it is questionable that he was keeping track of whether Respondent
was absent from the OR the entire time that ACLS was belng employed

33(f). The evidence established that Respondent did not assist durmg the ACLS
- efforts between 10:14 a.m. and 11:05 a.m. The evidence did not establish that he was absent
from the OR during the entire time period from 10:14 a.m. to 11:05 a.m. :

34(a). At the administrative hearing, the parties offered disparate evidence regarding
whether Respondent assisted Dr. Miguel with his successful tracheostomy.

34(b). In hisoperative report, Dr. Miguel listed “Jae Chu, M.D.” as his assistant for
surgery. However, Dr. Miguel testified at the administrative hearing that Respondent did not
assist him with the tracheostomy and that he only had a “glimpse” of Respondent during the
procedure. He stated that, prior to performing the tracheostomy, he had no conversations
with Respondent and that he did not see Respondent doing anything with the patient during

11



the progedure: Other than Dr. Shahangian. Dr. Miguel saw ne other person in the OR that he
recognized to be a physician. He provided no explanation for how “Jae Chu,” a name similar
to “J. Chiu,” would have come to be.listed in his operative report as his assistant.

34(c). The parties stipulated Susan Montgomery, R.N., would testify»that she did not
see Respondent assisting Dr. Miguel in any way with the tracheostomy on November 26,
2002. ‘ |

34(d). In his 'te.stimony, Respondent recalled assisting Dr. Miguel with the
tracheostomy by sponging the blood with gauze and helping to cut sutures. He testified that
e also suggested to Dr. Mlguel to establish the central venous line to facilitate medication -
‘and blood administration.

" 34(e). The evidence established that, although Respondent was present in the OR
when Dr. Miguel performed his successful tracheostorny, Respondent did not assist Dr.
Miguel with that procedure.

35(a) At the administrative hearing, the parties offered disparaté evidence regarding
the appearance of Donna A.’s neck and any observed formation of a hematoma following the
insertion and Wlthdrawal of the 18 gauge surgical needle.

35(b). Dr. Shahangian testified, and his anesthesw notes and anesthesia record
indicate, that he noticed some edema or swelling in the patient’s neck. He conceded that it
was diffused swelling, rather than a discrete bump, and that it was restricted to a two-inch by
three-inch area around the “area of surgery,” in middle of the patient’s rieck, toward the right
side. He insisted that the swelling was compatible with a hematoma near the surgical site,
which was not profound but later became bigger.

35(c). Respondent testified that there was no change in the patient’s neck after he
removed the needle from her neck and that he did not believe a hematoma was forming. - He
insisted that, from the time he removed the needle until Dr. Miguel arrived, he did not see

" any discrete, significant hematoma at the level of the larynx and around the trachea. He also
did not recall any swelling in her neck, but noted that the patlent’s neck was “always fat and
shor‘t ? :

35(d). Dr. Miguel testified that, prior to performing his tracheostomy, he assessed
Donna A.’s neck and noted a significant amount of swelling in the neck. He recalled that the
neck was markedly swollen “by some type of edema or bleeding into the area.” Although a
cricothyrotomy'? would have been “faster” to perform, there was so much swelling that he-
could not determine where the cricothyroid membrane was, so he decided to perform a
tracheostomy by opening the prior incision. During his testimony, when asked if he

12 A cricothyrotomy is an emergency incision.through the skin and cricothyroid
-~ membrane to secure a patient's airway.
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observed anv evidence of 2 hematoma, he stated that, once he opened the i .nc1szon. “9 lot” of
dark blood came oozing out of the wound.

35(e). The evidence established that there was edema / swelling in Donna A.’s neck
following the reinsertion of the 18 gauge surgical needle. However, Complainant did not
- establish, by clear and convincing evidence, that anybody ever observed a discrete hematoma
developing in Donna A.’s neck as a result of the insertion of the surgical needle (See also, -
Factual Finding 46, below).

36.  None of the witnesses (Dr. Shahangian, Hutchison, Dr. Miguel and
Respondent) observed any deformity, distortion or displacement of the trachea.
Additionally, none .of them noted any evidence of tracheomalacia (tracheal collapse). '

| 37 Followmg Donna A S death the case was referred 10 the Los Angeles County
Coroner’s (Coroner) office. The case was ass1gned to Susan Selser, M.D., who conducted
the autopsy on December 1, 2002. :

38.  Inthe records for warded to the Coroner’s office was Respondent’s OR note,
~ which stated, “[Patient] was extremely restless under local and MAC anesthesia while
beginning.discogram (or insertion.of needle)

39(a) Dr. Selser issued an autopsy report on March 11, 2003. That report md1cated
the following:

- . Neck Dissection: :
[R]ather extensive hémorrhage and early decomposition change are -
present. No edema is noted along the larynx. - .. There is abundant
hemorrhage along the posterior soft tissues of the pharynx and strap
muscles. ... The tongue on section shows focal areas of lateral
hemorrhage, small.

v...1.
Diagnoses [from Microscopic Report]:

- Large submucosal hemorrhage in multlple sections of the posterlor
pharynx with mucosal dlsruptlon

39(b). In her March 11, 2003 report, Dr. Selser did not note any damage to the
patient’s right internal jugular vein. However, autopsy pictures were taken of the right and
left internal jugular veins depicting some injury to the right internal jugular vein and
hemorrhage in that area.

-



29(c). Arn anesthesiology consult by 2 Dr. Hendrickson, dated February 3. 2003. and
contained in the March 11, 2003 report noted among other things: ’

[A] surglcal needle was inserted by the -surgeon and reported to bleed
somewhat. . :

0925 she was agitated, hoarse, coughing, restless and was given .
Dexamethasone, lidocaine, and 50 mg propofol 02 Sat 99. There was
no visible edema

0950 MAC was converted to general anesthesia with lidocaine 30 mg,
- propofol 100 mg, succinylcholine 180 mg. . . . She could not be
___intubated, nor ventilated with L. MA; efforts ] by_MD andRIﬂerewas

marked edema and distortion of the airway; the epiglottis could not be
seen.

Tracheostomy was attempted, but there was much blood in the anterior
neck, and it was unsuccessful. . ' '

9.9
IMPRESSION:

1. Inability to estabhsh an airway in a person of body habitus
associated with high anterior larynx, very short neck (?webbed),
anterior cervical curvature, full set of teeth, and obesity.

2. What caused the original airway problem? ? allergy, response to
pain, momentary loss of airway patency? I don’tknow. Drugs usage
was appropriate.

39(d). Dr. Selser’s opinion, stated in the March 11, 2003 autopsy report was that,
“[t]he cause of death is cardiorespiratory arrest due to fallure to establish alrway due to short
neck (web neck) obesity.”

40.  After reading the March 11, 2003 autopsy report, Dr. Shahangian called the
Coroner’s office to discuss the contents of that report. Dr. Shahangian spoke with a man
who was & “Director or Chair” at the Coroner’s office, and he also wrote a letter to the
Coroner on April 23, 2003. Dr. Shahangian informed the Coroner that he believed their
office had not béen informed that the patient’s surgery had commenced and that they had the
erroneous impression that he had decided to induce general anesthesia without any previous
surgical attempt. He further informed the Coroner that, when the examiner had seen the
patient’s neck, it was not in the same state as it was previously, when a “huge hematoma”
had been present Dr. Shahangian explamed the chain of events as he recalled them and
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stated that forceful intubation was unlikely to cause retrophafvngeal hnmorrhaszp wnhou
signs of trauma in other areas, including the esophagus

41(a) Dr. Selser completed a supplemental autopsy report on May.7 2003 followingx
additional information received in Dr. Shahanglan s April 23, 2003 letter. This supplemental
‘autopsy report was included in the final Coroner’s case report, issued after May 7, 2003.

41(b). Dr. Selser’s supplemental autopsy report stated:
From the clinical circumstances reported it is apparent a significant

hematoma was developing in the neck prior to intubation/resuscitation
efforts. ‘The apparent trauma of the right internal jugular vein, see

_autopsy_photos, appears consistent with the source of the bleeding. .

It is likely the resultant evolving hematoma complicated efforts at
airway placement, see supplemental anesthesiology consultant report of
Dr. Hendrickson, 4-29-03. ‘

The Death Certificate has been amended to reflect this addmonal factor
in the death as reﬂected above

41(c). Also contained in the Final Coroner’s Report was a supplemental
anesthesiology report, dated April 29, 2003, which stated:

This supplemental anesthesiology report is to add to the original
~ anesthesiology report signed on February 3, 2003.

From information received today from the Deputy Medical Examiner,
Dr. Susan Selser and Chief Medical Examiner-Coroner, Dr.
Lakshmanan Sathyavagiswaran, the following information is added to
the original report under IMPRESSION, paragraph #2.

“A large hematoma formed in the right neck after
insertion of a surgical needle. This caused external
pressure on the airway, with difficulty in the airway
management by LMA, by intubation, and by -
tracheostomy.”

~ 41(d). In the Final Coronor’s Report; the patlentls cause of death was changed to
cardiorespiratory arrest due to failure to estabhsh an airway due to short neck (web neck),
obesity and neck hematoma : :

13 In his testimony, Dr. Shahangian continued his assertion that he did not tear the
posterior pharynx and insisted that he “had nothing to do with the posterior pharynx.”
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42, Contrary to Dr. Shahangian’s claim that the Coroner did not know about the
commencement of surgery, the initial anesthesiology consult noted the needle insertion and
observation of blood. The anesthesiology consult also mentioned the patient’s agitation,
hoarseness, coughing and restlessness, and the marked edema and distortion of the airway,
.yet the consulting anesthesiologist-did not independently conclude, or even suggest, that a
hematoma may have formed. Additionally, although photographs were taken of the right
internal Jugular vein showing some injury and hemorrhage in that area, Dr. Selser did not
mention it in her initial report. The amended findings in the Final Coroner’s Report were
based on the assertions by Dr. Shahangian, and not on any independent assessment by the
consulting anesthesiologist or Dr. Selser, that a hematoma may have formed in the patient’s
neck. Since Dr. Shahangian’s assertions, as well his motives in providing the information to

_the-Coroner,-were-questionable, the amended findings.in the E 1naLAutop&)LReporLare given___

less weight than those in the March 11, 2003 autopsy report.

43, In Donna A.’s initial Certiﬁcate of Death, issued December 3, 2002, the cause
of death was listed as “deferred.” On February 13, 2003, an amendment to the death
certificate (amended death certificate) was issued, and the cause of death was listed as
“cardiorespiratory arrest, failure to establish airway and short neck (web neck) obesity.” A
" The amended death certificate indicated that the November 26, 2002 operation had “not yet”
been performed, but that there was the “beginning of general anesthesm ” The amended
death cert1ﬁcate also hsted the “events which resulted in injury” as “unable to establish
airway.”

44,  OnJuly 7, 2003, Donna A.’s death certificate (final death certificate) was
again amended-to reflect the cause of death as cardiorespiratory arrest, failure to establish
airway, short neck (web neck) obesity and neck hematoma.” In the section regarding whether
the operation had been performed, the final death certificate indicated that there had been
“trochar placement for attempted cervical discogram.” The final death certificate also listed
the “events which resulted in injury” as “unable to establish airway following attempted

“trochar placement.

45(a). At the administrative hearing, Dr. Selser testified credibly that she observed
mucosal disruption above Donna A.’s airway and that the whole area was hemorrhagic '
confluent in the back of the pharynx and lateral sides of neck and also around the injury of
the internal jugular vein. Dr. Selser opined that the extensive trauma to the mucosa in the
retropharyhgeal area and the extensive bleeding in that area was pr obably related to the
dlfﬁcu]t intubation efforts:

45(b). - At the time of autopsy, Dr. Selser did not, and could not, observe any -
deviation of the patient’s airway caused by a hematoma. She could not opine regarding any
deformation, distortion or displacement of the trachea since, upon dissection, the original
integrity of organs was disturbed, and she was unable to see the neck in situ in order to
determine what had existed before.
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45(c). Dr Selser exnlained that she did not describe the disruptions in the right
internal Jugular vein in her original autopsy report because she did not think it was an injury
at the time. According to Dr. Selser, it was clear that there was extensive blood in the area
which was not supposed to be there. She was “struck by the hemorrhage” and “disturbed by
what it meant.” However, at time of autopsy, she believed that nothing had been placed into
the patient’s neck. Therefore, her focus was on what happened during intubation efforts and
the inability to save the patient, She was later made aware that a needle had been placed in.
the patient’s neck and that the “difficulty” with the patient began before intubation and
resuscitation attempts. Dr. Selser could not determine from the autopsy alone where the
blood came from, but needed to put her findings together with the time sequences prov1ded
to her. Based on her autopsy findings, her review of all records, including Dr. Miguel’s
report, and the input from Dr. Shahangian, Dr. Selser determined that the blood she found

—had-mostlikely-come{rom-the-injury-she-ebserved-in-right-internal-jugular-vein-—However;————

Dr. Selser could not rule out that Respondent’s attempt at a tracheostomy created the blood
in the patient’s neck. She also could not rule out that Dr. Miguel’s incision caused some of
the bleeding. She conceded that the blood could be related to resuscitative efforts and that it
. was not possible, at time of autopsy, to separate those out. ~

45(d). Dr. Selser did not testify that the injury to the right internal jugular vein and
the hemorrhage observed was evidence of a previously—existing'hematoma.

46(a). At the administrative hearing, Respondent offered the credible testimonies of
William Klein, M.D., a pulmonary disease specialist; Richard Ruffalo, M.D., an
anesthesiologist; Martin Krell, M.D., a neurosurgeon; and Vert Mooney, M. D an orthopedic
surgeon, to testify regarding the likelihood of a hematoma forming in a patient’s neck -
following the puncturing of the internal jugular vein and the likelihood that any such
hematoma would deviate the trachea. Their testimonies collectively estabhshed Factual
Findings 46(b) through 46(f). :

" 46(b). Itis very unlikely that a hematoma large enough to dev1ate the trachea could
result from a puncture of the internal jugular vein by an 18 gauge needle. The carotid artery
and the internal jugular vein are encased in the carotid sheath and surrounded by the
sternocleidomastoid and other smaller muscles, which are, in turn, surrounded by fascia, then
fatty/subcutaneous tissue and then skin. The muscles, fascia and fat help to stop the
formation of hematomas around the internal jugular vein by applying natural pressure, or
. “tamponade,” against the already low pressure system of the vein, which aids in clot
- formation. A nick of the internal jugular vein could leak for about 10 minutes, but then
“tamponade” would take effect. While hematomas can sometimes form from a nick to the
internal jugular vein, they typically create only a slight bulging from one to two and one half
centimeters in diameter, and they are never large enough to deviate, deform or collapse the
© trachea.

46(c). The patient’s symptoms did not demonstrate the formation of a hematoma

which deviated; deformed or collapsed her trachea. At time the 18 gauge needle was
removed from her neck and the patient was talking to the nurses, there was no evidence of
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anv hematoma formation. Since the patient was able to talk and, therefore, able to breathe
after the needle was removed, she was in no respiratory distress at that time: Additionally,
none of the records indicate that she complained of not being able to breathe at any time
prior to being placed under general anesthesia. Ifa trachea is blocked, displaced or
collapsed, this can create “stridor,” which is a deep, throaty sound, or squeaky noises, or
wheezes. There was no evidence of any stridor or wheezing in the patient’s records. While
the patient’s voice was described as hoarse and “squeaky,” this alone did not indicate the
formation of hematoma that was displacing her trachea The hoarseness can be attributed to
factors other than a hematoma, such as post-nasal drip."* Moreover, the hoarseness or

~ squeakiness in her voice coincided with a time when her blood saturation and heart rate were
normal, which would not indicate any problem with her airway. There was never any
evidence of a hematoma in the laryngeal area, created by the surgical needle, which distorted

the-patient’s-trachea-and-made-it-difficult-or-impessible-to-ventilate-the-patient———————~——

46(d). There was never any evidence of a hematoma in the retropharyngeal area .
causing the concentric narrowing that made it impossible for Dr. Shahangian to intubate the
patient. It is anatomically impossible for hemorrhage from the low pressure internal jugular
vein, caused by insertion of an 18 gauge needle at the C4-C5 level, to travel to the
retropharyngeal area, because that would require several hours of continuous bleeding, which
would not occur due td the pressure of the surrounding fascia and muscles.. The fascia and
muscles would also act as barriers to the blood flowing back upward. Additionally, even if a
hematoma was able to work its way up, it would dissipate as it traveled. Instead, the edema
and hemorrhage that were found in the retropharyngeal area came from the intubation efforts
of Dr. Shahangian. (See also Selser opinion in Factual Findirig 45(a).) Whena
laryngoscope blade touches the retropharynx, it traumatizes the sensitive tissue and can cause
more edema and hemorrhage with each successive intubation effort. Multiple attempts may
cause a narrowing of the airway which makes subsequent attempts at intubation virtually
1mp0351ble _ ‘

46(6) Itis Implau51ble that the laceratlons to the internal jugular vein noted by Dr.
Selser were caused by the 18 gauge needle.

46(f). While a hematoma may have formed in-Donna A.’s neck, this occurred after
Respondent’s initial tracheostomy attempt. When performing a tracheostomy, the surgeon
must cut through arteries and veins, which can cause significant bleeding. Therefore, the
accumulation of blood observed by Dr. Migue] was probably caused by Respondent’s prior
tracheostomy attempt. However, it is unlikely that any hematoma following Respondent’s
attempted tracheostomy caused deformation of the trachea. In an obese person, lying on her

_  In coming to their conclusions, Respondent’s experts relied on the deposition
testimony of OR nurses. Anne Dale and Susan Montgomery that, contemporaneous with her
coughing and restlessness, Donna A. stated that she had post nasal drip and wanted to irrigate
her sinuses prior to surgery, but was not allowed. The experts’ reliance on these deposition
testimonies was reasonable, given Donna A.’s history of allergic rhinitis (See Factual
Finding 7).
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back the airway can collapse on itself but not the trachea. The cartilage surrounding the
trachea kee‘ps the trachea open, and it takes tremendous pressure to collapse it.

47(a). Inthe Second Amended ‘Accusation, page 5, paragraph 11, lines 19 through
21, Complamant alleged

Within ten minutes, the patient began coughing and became hoarse,
agitated and restless due to a hematoma developing in her neck. Dr.
Shahangian reported that when Dr. Chiu withdrew the needle from
Donna A.’s neck, “blood was flushing out.” :

47(b). Cornplainant did not establish, by clear and convincing evidence, that blood

—————was-flushing-out> of-the-needle-when-Respondent withdrew-itfrom-Denna-A- s-neck-or-that——

- the patient’s agitation was dueto a hematoma developing in her neck.

48(a). In the Second Amended Accusation, page 6, paragraph 14, lines 23 thr ough
26, and paragraph 15, line 28, Complainant alleged

[Respondent’s] de0151on to allow the induction of general anesthesia in
response to Donna A.’s coughing and her becoming hoarse, agitated
and restless and her developing hematoma departed from the standard
of care. . .

[R] Respondent deviated from the standard of care by 1nduc1ng general
anesthesia. . : :

48(b). Complainant did not establish, by clear and convincing evidence, that
_ Respondent made the decision to allow the 1nduct10n of general anesthesia or that he
“induced general anesthesm

Facts Re: Respondent ’s Treatment of Patient John C.

49.  Patient John C., a 79-year-old male, was first seen by Respondent on May 31,
2002. His chief complaint was intractable and increasing low back and leg pain, with the left
leg pain greater than right leg pain. John C. had a medical history which included two heart
bypass surgeries in 1975 and 1985, gallbladder and appendix surgeries, cervical
Jaminectomies in 1972 and 1997, angioplasty in 2001, and pulmonary embolism in 2002.

50. _ According to Respondent’s May 31 , 2002 consultation report, he conducted a
- neurological examination of John C. on that date which revealed the following:

He was in distress from spinal pain. There was paralumbar vertebral

muscle tenderness and muscle spasm at +1 to 2 with -1to 2 limitation of
low back movement. Straight leg raising was 75° on the right and 65°
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on the left. Ankle jerk was +1 bilaterally. Pain and touch sensation
was -1 to 2 for dorsal and Iateral aspect of the left foot and ankle.

9

Muscle strength was grossly intact. Gait was normal. Tandem was
normal. Alternate movement rates and coordination were good.

51 | On May 31, 2002, Respohdent diagnosed John C. with degenerative lumbar
disk disease, with stenosis and radlculopathy Respondent s recommendations included the
following; A

1= _Kr&ymf—apprepnate-areas-f@r—assessmem,_ —
2. Updated MRI 'scan of lumbar spine for further evaluatlon

3. CT scan of lumbar spine for further evaluation; :

4. EMG of bilateral lower extremities for further assessment . . .”

I discussed with the patient and his wife at length regarding his
- intractable lumbar disc symptoms/herniation/spondylosis with Jumbar
- radiculopathy symptoms, physical findings, MRI scan/EMG findings.
and further alternatives of treatment and the procedures of provocative
lumbar discogram and microdecompressive endoscopic lumbar
discectomy with Holmium laser thermodlskoplasty and the p0331ble
risks and cornphcatlons

52.. On May 31, 2002, an EMG of John C’s lower extremities revealed bilatereal
radiculopathy at L5 and left S1 rad1culopathy A CT scan of hlS lumbar spme taken the same
day revealed the following:

1. L1-2: broad 1-2mm disc protrusion.

2.1.2-3: broad 1-2 mm disc protrusion.

3.L3-4: 3 mm disc protrusion extending into both neural forammal
exit zones, left greater than right.

4, L4-5: 4-5 mm disc protrusion with grade 2 spondy]ohsthesxs
5.L5-S1: 4mm disc protrusion.

53..  On June 7, 2002, x-rays were-taken of J ohn C.’s lumbar spine.

54.  On August 6, 2002, an MRI was performed on John C.’s thoracolumbar spine
by Robert Prmcenthal M.D. of Medical Imaging Medical Group. His i 1mpressmns were:

1. Severe degenerative facet joint changes 1.4-5 resulting in a 2- 3 mm
anterolisthsiasis [sic] of L4-5 and contributing to a moderate central
canal stenosis.

2. 3-MM, perhaps 4-MM central and shghtly left par acentral disc
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protrusion at L5-81 encroaching on the lateral recess on the left,
3. Minimal disc bulge L1-2 centrally (2-MM). '

55. On August 15, 2002, Respondent conducted a preoperative history and
‘physical on John C.. Respondent’s August 15, 2002 history and physical examination report
documented Respondent’s review of the May 31, 2002 EMG findings and the findings-from
the patient’s September 6, 2001 MRI of his lumbosacral spine, which indicated a hlstory of
low back pain and r1ght leg pain and the following impressions: :

- 1. Grade I degenerative spondylolisthesis With moderately severe right
latereal recess/proximal foraminal stenosis at L4-5 and mild central
canal stenosis also present at this level.

2 Osteoarthritic-facetjoints-also-present-at L5-S1 with prominent-left—
lateral recess and foraminal stenosis present at this level.
3. Small generalized disc bulge at L.1-2.. :

56(a). Respondent’s August 15, 2002 neurological examination produced findings
identical to those from the May 31, 2002 examination. In the Recommendatlons section of
the August 15, 2002 report, Respondent noted:

I dlscussed wrch the pat1ent and his wife at length regardmg hlS
intractable lumbar disc symptoms/herniation/spondylosis with lumbar
radiculopathy symptoms, physical findings, MRI scan/EMG findings
and further alternatives of treatment and the procedures of provocative
Jumbar discogram and microdecompressive endoscopic lumbar
discectomy with Holmium laser thermodiskoplasty and the possible
risks and complications. They wished to go ahead with the surgery
1mmed1ately beoause of severe intractable symptoms. '

56(b) Respondent’s uncontradicted testimony established that, although he did not
list all of the alternatives, risks and complications of the procedures in his report, he did
discuss them with the patient. In addition to his discussion with the patient, he had
pamphlets and books available regarding risks and comphcatlons of the p1ocedures, and that
he had a brochure available on the Internet as well.

57(a). On August 16, 2002, John C. was admltted to Pa01ﬁc Hosplal in Long Beach,
California. Respondent performed a provocative lumbar discogram and a
microdecompressive endoscopic lumbar discectomy with laser thermodiskoplasty.
Respondent’s August 16, 2002 operative report indicated that local/ MAC anesthesia was
used for these procedures. The operative report contained a description of the operation,
which included the following;: ' '

[A]fter regular prep and drape and under .5% local Xylocaine

anesthesia, provocative lumbar discogram of L3, L4 was performed
" with left posterolateral approach and L5 with left transpinal approach
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~with 3 cc. Ominipague dye iniected under digital pressure with positive
~ reproduction of preoperative pain and abnormal discogram of L3, L4
and L5 noted.

57(b). At the administrative hearing, Respondent asserted that the operative report
documented the patient’s level of consciousness, since it indicated that local/MAC anesthesia
was used and it indicated that the patient was awake and able to respond. He noted that the
phrase “positive reproduction of preoperative pain” means that the patient responded
verbally, confirmed that he felt pain and described the pain.

57(c). There was no evidence to contradict Respondcnt’s assertion that John C.
responded verbally, confirmed that he felt pain and described the pain. :

58. J ohn C was d1scharged from Pac1ﬁc Hosplta] on August 16 2002

'59.  John C. visited Respondent s office on August 29, 2002. In an August 29,
2002 progress note, Respondent documented that the patient’s left leg pain-was better and
that there was no lower back pain or numbness. He noted that the patient’s right leg pain
. was continuing and that the patient experienced a “slight right limp at times.” He also noted
" that the patient was “ambulating — ok.” Straight leg raising (SLR) tests conducted that day .
produced findings of “75°75°.” Respondent prescribed Neurontin and bilateral sacroiliac
(SI) joint trigger point injections and recommended that the patient return in three weeks.

60.  The SI trigger point injections were administered on August 29, 2002. X-rays
of John C.’s lumbosacral spine, taken that same day, revealed “degenerative change at L4-5
and L5-S1-with grade 1 anterolisthesis of L4 in refererice to L5.”

‘ 61. On September 17, 2002, John C. returned to Respondent’s office.
Respondent’s progress note from that date noted that the patient’s right leg pain was
continuing. SLR tests conducted that day revealed the same findings as on August 29, 2002.
Respondent prescribed Neurontin, an EMG on the patient’s right leg for evaluation, SI joint
trigger point.injections, and a CT scan of the patient’s lumbar spine for assessment.
Respondent recommended that the patient return in three weeks.

62.  On September 17, 2002, SI trigger point injections were administered. The
recommended EMG was conducted, with the following findings: “Findings are
commensurate with right L5 radiculopathy. Clinical correlation is suggested for these
findings.” A CT scan was also conducted, with the following findings and impression:

FINDINGS:
[L]4-5: Broad based 4-5 mm disc is again identified extending into

both lateral recesses. Again noted is a bilateral spondylohsthesm with
minimal subluxation.
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L.3-4: 2-3 mm biforaminal disc bulges are seen peripherally left greater
than right. This extends into the left lateral recess with mild
involvement of the left exiting 1.3 nerve root.

-L2-3: Biforaminal 2-mm bulges are noted extending into the lateral -
process. ' o

L10-2: 2-mm annular hulge is seen in midline.
M-
IMPRESSION:

Flndlngs show 31m11ar changes to the prlor MR, Pertlnent large discs
are seen at L4-5 and 1L.5-S1. Facet joint hypertrophic spurring and
spondylolysis is seen at the L4-5 level. There is evidence of A
‘spondylolysis particularly on the left at L5 contributing to this finding.
Biforaminal discs are seen at L3-4 and L2-3.

63. . At the administrative hearing, Respondent maintained that he addressed
appropriately any new neurologlcal findings reported by John C. following the operation.
. Respondent asserted that John C. did not have a “foot drop” when he saw him, that neither
the August 29 or September 17, 2002 notes documents a foot drop, and that the patient did
not complain of that problem until after he had left Respondent’s care.

64.  Respondent contended that he did not recommend an MRI on August 29 or
September 17, 2002, because the patient did not want an MRI and because the patient was an
older man who “cannot tolerate an MRI of that length of time.” Respondent noted that an
~ MRI takes 20 to 30 minutes, during which the patient must be lying down, and thata CT

scan takes only five minutes. However, Respondent’s position is belied by the fact that John
C. could tolerate. undefgoing an MRI, and had tolerated MR1s on September 6, 2001, and
August 6,2002. John C. also: tolerated an MRI on October 3, 2002, after leaving
Respondent’s care. Consequently, the evidence established that an MRI was a viable opt1on
available for Respondent to recommend.

65(a). Inthe Second Amended Accusation, page 9, paragraph 27, lines 18 through
21, Complainant alleged,

The standard of care required that Respondent document all post-

_ operative checks in the patient’s chart. Respondent failed to document
the patient’s post operative visits on August 29, 2002 and September
17, 2002, and thereby departed from the standard of care.

65(b). ‘When Respondent originally prodnced John C.’s records to the Board, they did
‘not contain the progress notes from the August 29 and September 17, 2002 visits, and some
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other prior visits. Respondent °Xplamed that he had emploved his staff and his atforney to -
send copies of John C.’s chart to the Board, but that he subsequently discovered that part of
chart had not been sent. In his office, one side of the patient’s file is used to hold the clinical
charts and one side is used.to hold the business/insurance documents. The August 29 and
September 17, 2002 notes had inadvertently been placed on the business/insurance side of
the chart, which was not produced to the Board. When Respondent discovered this error, he
produced the additional chart documents to the Board. These additional documents were
contained in Complainant’s exhibits at the hearing and used, in part, to establish the facts set
- forth in Factual Findings 59 and 61, above,

65(c). Complamant did not estabhsh by clear and convmcmg evidence, that
Respondent failed to document the-patient’s post operative visits on August 29, 2002 and
~Septemier 752002 ——————— e

Facts Re: Respondent’s T reatment of Patient Steve F.,

66.  Steve F. was first seen by Respondent on January 22, 2001, after traveling -
from his home in Madera, California to Respondent’s office in Thousand Oaks. Steve F.
sought a consultation with Respondent because he had been spending weeks in bed due to o
pain down one of his legs which prevented him from doing his work. Atthat first visit, Steve . .
. F. complamed of lower back pain. Respondent conducted an examination and reviewed the
patient’s prior MRI scan films dated December 27, 2000. Respondent ordered an EMG,
which was performed that same day. 15 The EMG revealed radiculopathy on the left at L5-
- S1. Respondent diagnosed Steve F. with herniated lumbar discs with lumbar spondylosis
‘and lumbar radiculopathy. On that day, Respondent also ordered an MRI of the pelvis and
retroperitoneal area. 1® Respondent recommended that Steve F, undergo a discogram
followed by an endoscopic discectomy with laser.’

I
"
"

15 The medical records indicate that the January 22, 2001 EMG was signed by Dr.
Thomas Clifford and cc’d to Guy Rogers, D.C. In their testimonies at the administrative '
hearing, Steve F. and his wife Susan F. were adamant that Dr. Clifford never performed a test
on Steve F. Instead they recalled the EMG being performed by a chiropractor named Dr.
Rogers. They recalled Respondent introducing them to Dr. Clifford, but that meeting lasted -
only 10 seconds. The evidence did not contradict their testimonies.

' The MRI was performed on January 27, 2001, with normal findings.
7 The medical records indicate that Respondent administer'ed bilateral nerve blocks at

'L4, L5 and S1. However, in his testimony at the administrative hearing, Steve F. did not.
recall receiving this treatment. ‘ :
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67.  In'a January 2. 2001 Neurological Fvaluation report, Respondent stated:

1 discussed with the patient at length regarding his intractable lumbar
‘disc symptoms, physical findings, MRI sean/EMG findings and further
-alternatives of treatment and the procedure of provocative lumbar A
discogram first for confirmation prior to microdecompressive
endoscopic lumbar discectomy with Holmium laser thermodiskoplasty,
and its possible risks and complications. He wished to go ahead with
the procedure due to his severe intractable lumbar symptoms.

- 68.  Steve F. signed an Informed Consent form, dated February 2, 2001, consenting
to the lumbar discogranr and lumbar discectomy, which indicated:

I have been mformed that there are certain rlsks in the operatlon(s) and
complications may occur at surgery and in the post operative period. |

" have been fully informed of the nature of the surgery and the purpose
for which it is performed. I'have been informed of other alternative
methods of treatment. ‘

) " 69. A History and Physical Examination Report, dated February 7, 2001, mirrored
the findings in the January 22, 2001 Neurological Evaluation Report. The Recommendatlons
section of the History and Physical Examination Report indicated:

I discussed with the patient and his wife at length regarding his
intractable lumbar disc symptoms, physical findings, MRI scan/EMG
findings and further alternatives of treatment and the surgery of
. provocative Jumbar discogram and microdecompressive endoscopic
" lumbar discectomy with Holmium laser thermodiskoplasty, and
possible risks and complications. They wished to go ahead with the -
surgery because of severe, intractable symptoms.

70(a). At the administrative hearing, Respondent maintained that he discusses the
alternatives, risks and complications of the procedures with patients and that the patients are
shown a film before they decide to proceed with the recommended treatment.

70(b). Steve F. insisted that Respondent did not tell him about any possible risks,
complications or alternatives of the procedures. Respondent definitely did not tell him that
he could suffer from an infection, hematoma, vascular injury, nerve damage, being operated
on the wrong level, soft-tissue injuries. Steve F.’s wife, Susan F. confirmed in her testimony
that Respondent did not tell them that one of the complications of procedure was infection.
Steve F. testified that Respondent said that he could make him well, that the procedure was
simple and that there were no complications. Steve F. did not recall reading the informed
consent forms before signing them. : :
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. - 70(c). Steve F.’s testimony that Respondent told him that there were “no
oomphcanons” from the procedure was riot credible and appears to be an exaggeration. It
seems very unlikely that Respondent would have made such brash assertion, particularly
given his attempts to documeént the patient’s informed consent. Nevertheless, it is eredible
that Steve F. was not informed of all of the risks, complications and alternatives of the
procedures. Despite Steve F.’s signature on two informed consent forms (See Factual
Findings 68 and 73), generally confirming that he had been informed of the risks,
complications and alternatives to the proposed procedures, none of the evidence established
what risks, complications and alternatives, if any, Steve F. was advised about. None of these
risks, complications or alternatives was listed on either form (other than the risk of fatality
noted on the hospital consent form) or in Respondent’s January 22 or February 7, 2001
forms. While the standard of care may not require the listing of all of the risks,

T complications or altermati atives imrthesedocunrents; the-absence-ofsuctrarrenumeration-of ———————

what specifically was discussed allows more. weight to be given Steve F.s assertion that he
was not informed of all of the risks, complications and alternatives of the procedures.

70(d). The evidence established Steve F. was not informed of all of the risks,
complications and alternatives associated w1th a provocative lumbar d1soograrn and
endoscopic discectomy. :

71(a) Complainant alleged in the Second Amended Accusatlon paragraph 31, page
11, lines 1 through 3, that “Respondent did not advise Steve F. of the risks and benefits
associated with a provocative lumbar discogram and endoscopic diskectomy. This
discussion is not documented in the medical record.”

71(b). Although Complainant did establish, by clear and convincing evidence, that
Respondent did not advise Steve F. of all of the risks and benefits associated with a
provocative lumbar discogram and endoscopic discectomy, Complainant did not establish
that such a discussion “is not documented in the medical record.” -Such a dlscussmn was
documented, although it was not proven that it took place as descrlbed

72.  On February 8, 2001, Steve F. traveled from h1s home in Madera to Simi
Valley to undergo the planned plocedure at the Simi Health Center.

73.  On that date, Steve F. also signed an informed consent on a Simi Health
Center form, consenting to performance of the lumbar discectomy at the Simi Health Center.
This form stated: :

1 have been informed that there are certain risks in the operation(s) and
complications may occur at Surgery and in the post operative period.
These complications may be serious or fatal. 1 have been fully.
informed of the nature of the surgery and the purpose for which it is
performed. Ihave been informed of other alternative. methods of
treatment. ' '

26



74, The Simi Health Center anesthesia record indicates that anesthesia bagan at
10:30 a.m. and ended at 2:40 p.m., and that the procedure began at 10:55 a.m. and ended at
2:10 p.m. Respondent’s February 8, 2001 operative report indicated that Local/MAC
anesthesia was used. The operative report contained a description of the operanon Wthh
included the following: :

[Alfter regular prep and drape and under .5% local Xylocame

" anesthesia, provocative lumbar discogram of L2, L.3 and 1.4 was
performed with posterolateral approach with with 3 cc. Ominipaque
dye injected under digital pressure with positive reproduction of
preoperative pain and abnormal discogram of L2, L3 and L4 noted.

——————T5(a)—FLeoking-at- -the Eebruary- 8%@O—]—PC}%QFPS&HGI&G&’E—IQH—QﬁcipG}SLt}\le-:repFOductLO“. ———

of preoperatwe pain,” Respondent testified that this indicates that the patient was able to talk.
to him and that, from the patlent s oral responses he was able to reproduce preoperative
pain.

75(b). Steve F. testified that he did not have any conversation with anyone during the
-procedure. He noted that he may have said something to the anesthesiologist when she
placed a needle in his arm, but that was the only conversation.he had. He insisted that he did
not answer any questlons regardmg the rephcatlon of his pain, or anything to that effect.'®

75(c). Steve F. also maintained that, despite Respondent s assurances that the
procedure would be performed under local anesthesia, this was not.what occurred.
According to Steve F., “they knocked me out at some point in time, which was not our -
agreement.” Steve F.’s wife, Susan F. also testified that, the procedure took longer than
anticipated and that when she asked Respondent about this after the procedure, he informed
her that they had to use general anesthesia. However, the anesthesia record from Simi Health

~ Center indicated only the use of MAC, without general anesthesia.’

75(d). The clear and convincing evidence established that Respondent did not have
intra-operative discussions with Steve F. during the provocative discogram. Respondent did
not testify that he had an independent recollection of the intra-operative discussion with
Steve F. Given his documentation of other conversations which did not necessanly take
place as described (See Factual Findings 70 and 71), Respondent’s insistence that an intra-
operative conversation took place is given less weight than Steve F.’s 1ndependent
recollection of no intra-operative conversations.,

76. - On February 8, 2001, Steve F. was discharged from Simi Health Center after
4:30 p.m. Steve F. walked out of the hospital and stayed overnight at one of the motels
"recommended by Respondent’s office staff. Susan F. obtained the Vicodin that Respondent
had prescmbed for rehef of post operative pain, and Steve F. began taklng that medication.

_ '8 There was no evidence that the MAC may have had any affect on  the patient’s
ability to recall any intra-operative discussions.
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77(a). A document entitled Same Day Discharge Instructions was contained in Steve
F.’s medical records. That document included the following instruction:

You should see Dr. ___ tonight on  2-8-01

Alert your physician if you have:

Persistent/abdominal bleeding Continuous or severe pain
Difficulty Breathing Persistent nausea and/or vomiting

A fever or chills Difficulty urinating

. 77(b). Instead of specifying a doctor’s name in the appropriafe blank, the word
“tonight” was inserted. No specific doctor was identified as the physician to see on February

———?m—gﬁﬂe—l T T T e e e S e e
78(a). Steve F. and Susan F. testified that, when they left Simi Health Center, no post |
operative appointments had been set by Respondent’s staff. Steve F. and Susan F. both
testified that, on the night of Fcbruary 8, 2001, Steve F. did not return to see Respondent or
any of Respondent’s colleagues.

N 78(b).. Respondent asserted that, on February 9, 2001, Steve F. returned to .
Respondent’s office, that Respondent examined him and that a post-operative x-ray was
taken. During his testimony, Respondent pointed to a February 8, 2001 progress note and a
February 8, 2001 x-ray as support for his assertion that Steve F. returned for a post operative
examination that night. However, this assertion is not persuasive, for the following reasons:

, (1). A February 8, 2001 progress note was contained in Steve. F’s records
and produced by Respondent to the Board. The note indicated that “post surgery,” the -
patient was “doing well” with “no complaints,” and that a neurological examination was
conducted. The February 8, 2001 progress note was placed on the same page as, and just
below, a February 2, 2001 pre-operative progress note, However, none of Respondent’s
other progress notes admitted into evidence combine more than one day’s notes on a page.
Instead, for all the other progress notes, the note for each date is on a separate piece of paper.
Consequently, the February 8, 2001 entry appears to be a later-added note and is suspect. It
cannot be relied upon to establish that a post surgery exam was conducted on Steve F. on the
night of February 8, 2001, after he had been discharged from the hospital.

(2).  Contained in Steve F.’s medical records is an x-ray report, dated
February 8, 2001, entitled “Lumbar Spine, Two Views, Post Op.” There is no indication of
the time the x-rays were taken. Neither Steven F. nor his wife recalls any post-operative X-
rays being taken after Steve F. left the hospital: Therefore, the x-ray report cannot be relied
upon to establish that a post surgery examination was-conducted on Steve F. on the night of
February 8, 2001, after he had been discharged from the hospital. '

79.  On February 9, 2001, Steve F. and his wife retarned home to Madera. He
began to experience severe pain, and by February 11, 2001, he was in so much pain that he
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could not get out of bed. Between Fehruarv 11 and 19. ’)()01 Steve F. remained in bed with
continually increasing pain and nausea.

80.  On February 12, 2001,‘Steve F.’s wife called Respondent’s office several
times to find out what to do for Steve F.’s pain. Respondent préscribed Dexamethasone and
Ranitidine, and Susan F. picked up the phoned-in prescriptions at the Loongs Drugs near her '
home. The Longs Drugs records indicate that the prescribing physician was “J. Chiu.”

81.  On the morning of February 14, 2001, Respondent took a flight out of Los
Angeles International Airport to attend neurosurgery seminars in Bombay, India and in
Colorado. He returned to Los Angeles after 11:00 p.m. on February 19, 2001. The trip had
been planned at least several weeks in advance, and a note at the bottom of Respondent S

- ———itinerary-indicated-that “}/25/03-pusehased-tiekot P —

82(a). Steve F. was not aware that Respondent was going out of town for medical
seminars following his February 8, 2001 surgery, and was not told so.

82(b). Respondent testified that he did not recall discussing his anticipated absence
with Steve. F., but that he was “sure” he had done so. Respondent did not explain how he
was so “sure” he had done so, without any recollection of the discussion._.Additionally, given .
that Respondent had told Steve F. before the surgery he would walk out of the hospital
following the surgery (which he did) and that he could immediately return to leading his
normal life, it seems unlikely that Respondent would have felt the need to inform Steve F. of
his anticipated absence beginning seven days post-surgery. Consequently, Respondent’s .
unfounded insistence that he had informed Steve F. of his anticipated absence is not
persuasive.

83. Susan F., who was very worriéd about her husband’s condition, called
- Respondent’s office twice on February 15, 2001, and eleven times on February 19, 2001, to
get help for her husband. She spoke to Respondent’s staff member named Trish, who never
told her that Respondent was out of town. Susan F. never spoke to Dr. Thomas Chfford
during those phone calls. » :

84.  On February 15, 2001, a prescription for Carisoprodol was phoned into the
Longs Drugs near Steven F.’s home, and Susan F. picked up that prescription. On February
+19, 2001, prescriptions for Cyclobenzaprine, Dexamethasone and Ranitidine were phoned
into the Longs Drugs near Steven F.’s home. The Longs Drugs records indicate that the
prescribing physician for the Carisoprodol, Cyclobenzaprine, Dexamethasone and Ranitidine
was “J. Chiu.” :

85.  On February 19, 2001, during one of Susan F.’s phone calls to Respondent’s
office, Trish told her the she needed to use “tough love” and that she needed to move Steve.
F. However, she could not do so, and therefore called an ambulance. On that date, Steve F.
was taken by ambulance and admitted to St. Agnes Medical Center in Fresno, California,
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with severe lower back pain. He also had 2 slight temperature elevation. He remained at St
Agnes for 21 days. : '

86(a). Respondent testified that Dr. Thomas Clifford, a board certified neurosurgeon,
and an associate of his, would.cover Respondent’s patients when Respondent left town.
Respondent insisted that, when he was out of town in February of 2001, Dr. Clifford was in

charge of covering his patients, including Steven F. He asserted that the doctor left in charge
~ is 100 percent responsible for the patients.

86(5). Respondent’s assertion that Dr. Clifford was left in charge of Steven F.’s care
from February 15 through'-F ebruary 19, 2001, was not convincing for the following reasons:

————(1 1-)T'Phe—pleseﬂpt}onsﬁfer—llebm;}a5/~l—5*&né—l—9—29é%l—wepe—u}sued-wﬂh_ — e

Respondent listed as the prescribing physician, not Dr. Clifford. Respondent attempted to
explain this documentation, stating that, although his staff asked Dr. Clifford for the
* prescription, they automatically used Respondent’s name on the prescription because
Respondent was the patient’s physician. He noted that Dr. Clifford’s name should have been
. on the prescription and that occurrence was an exception to what usually happens. However,
Respondent’s explanation is not credible, since the “exception” happened on two occasions..
.Additionally, if Dr. Clifford had been in charge of Steve F.’s care, and. (by Respondent’s
account) 100 percent responsible for the patient during that time frame, it seems more likely
that he would have issued the prescription under his own name. Notably, Dr. Clifford did
not provide testimony to clarify this issue. :

(@) " Contained in Steve F.’s medical re.cords was a progress. note», dated
February 20, 2001, signed by Dr. Thomas Clifford, indicating:

Was notified [that Steve F.] was in [the] ER . . . at St. Agnes Med.
Center . .. [with] low back pain & muscle spasm. Spoke [with] wife —
he had been “unable to move, to get out of bed” for 5 days.

Dr. Clifford’s February 20, 2001 progress note appears to indicate that Dr. Clifford was
unaware of the patient’s inability to get out of bed for five days until he was informed by -
Steve F.’s wife on February 20, 2001. This does not support Respondent’s assertion that Dr.
Clifford was in charge of his patient from February 14 through 19, 2001.

(3).  During the numerous frantic phone calls made by Susan F. to
Respondent s office. between February 15 and February 19, 2001, Respondent’s staff never

mformed Susan F. that Dr. Clifford was covering Respondent’s patients.

(4).  During the numerous phone calls made by Susan F. to'Respondent’s
office between February 15 and February 19, 2001, Dr. Clifford never talked to Susan F.

(5). Respondent never told Steven F. that Dr. Chff01d would be covering
- for him from F ebruary 15 through February 19, 2001.
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~ (6).  There was no evidence (testimonial or otherwise) that Dr. Clifford e_verA
accepted responsibility to cover Respondent’s patlents between February 15 through
February 19, 2001, »

87.  On February 21, 2001, Respondent wrote his first post operative follow up
note in the Steve F. case, which summarized what had occurred after Steve F.’s surgery.

88.  On March 1, 2001, a CT-guided needle biopsy of the patient’s L-3 disc space
‘was performed because of a concern of disc space infection. The culture was negative. On
March 6, 2001, a biopsy of the L.2-3 and L.3-4 levels was taken, with negative results. Since
there was a prospect of disc space infection, a course of antibiotics was started, after which
—there wasTmprovement-of-the-patient’s-symptoms—SteveFrwas-discharged fronrStAgnes———————
Medical Center on March 13, 2001, with a discharge diagosis which included “postoperative
lumbar microdiskectomy with presumed infectious spondylodiscitis at 1.2-3 and possibly L3-
4 levels.” He was ordered to continue the course of antibiotics at home, which he did. He
also began physical therapy on October 1, 2001.

. - 89. On December 7, 2001, Steve -F. was readmitted to St. Agnes Medical Center,
~ after a December 3, 2001 MRI showed.an abscess and infection at 1.2-3.  Steve F. was .
discharged on December 13, 2001, and began another course of antibiotics. -

The Experts

' 90(a). Complainant offered the testimony of Willim R. Taylor, M.D. to establish the
standard of care. Dr. 'Taylor obtained his medical degree from University of California Los
Angeles in 1987 and is licensed to practice medicine in California.. Dr. Taylor completed his
residency in neurological surgery at Albert Einstein College of Medicine in New York
(1988-1993), and then completed a NY Spine Fellowship at Columbia University in New
York (1993-1994). He has been a diplomate of the American Board of Neurological Surgery
since 1996. He has held teaching positions at University of California San Diego, Division of .
Neurological Surgery, as an Assistant Clinical Professor (1994-2000), an Associate Clinical
Professor (2000-2007) and a Clinical Professor, his current position. Dr. Taylor currently
treats patients and specializes in spine surgery, with an interest in minimally invasive
surgery. He is currently involved in six clinical trials focusing on various subjects, including
minimally invasive surgery. He has had numerous peer- rev1ewed articles published
pertaining to the field of neurology

90(b). Respondent offered the testimony of Martin Krell, M.D. to establish the
standard of care. Dr. Krell obtained his medical degree from University of Southern
California in 1965. He has been licensed to practice medicine in California since 1966 and
has been a diplomate of the Americar Board of Neurological Surgery since 1975. He

" completed a residency in general surgery at University of California L.os Angeles,
Wadsworth Veterans’ Hospital (1966-1967) and completed a residency in neurosurgery at
University of California Irvine, Long Beach Veterans Administration (1967-1972). He has



heen a Clinical Assistant Professar of Neurosurgerv at TISC from 1985 through the present.

He has also held several professional appointments, including Chief of Surgery (1984-1985)

and Chief of Staff (1986-1987) at Daniel Freeman Marina Hospital, Chairman of the Peer

Review Committee, Division of Neurosurgery at Cedars-Sinai Medical Center (1993- 1996) :
and Chief of Neurosurgery (7001 -2004) at Century Cny Hospital.

- 90(c). Both Dr. Taylor and Dr. Krell were equally qualified to testify as experts on
the standard of care in this case. Any additional weight given to one expert’s testimony over
the other’s was based on the content of their testimonies and bases for their opinions, as set
forth more fully below.

90 (d). Respondent also offered the testimony of Board-certified orthopedic surgeon

—Vert-MooneyV:D-to-establishrthe-standard-ofeare—Altheugh-Br-Meoney-s-certified-in-g———-———
different specialty, his tesumony focused on the standard of care for spine surgeons, and-
‘demonstrated that there is “overlap” in the two specialties (orthopedic surgery and
neurosurgery) for certain procedures on the spine. Dr. Mooney’s testimony was considered
to supplement Dr. Krell’s testimony regarding the standard of practice in particular
procedures. However, only Dr. Krell’s testimony was relied upon to establish the standard of
care for neurosurgeons and whether Respondent breached that standard of care.

| Standard of Care Re: T reatment of Donna A.

91(a). Dr. Taylor opined that Respondent failed to address Donna A.’s peri-operative
problems and complications. He noted that Respondent’s only extreme deviations from the
- standard of care were his failure to treat the patient’s hematoma and his fajlure to secure an
airway. '

91(b). Dr. Taylor testified that, if blood came out from the inserted surgical needle,
and Respondent removed and reinserted the needle, the appropriate response within the
standard of care would have been based on the amount of blood at the time. He first stated
that it would be below the standard of care for a neurosurgeon to apply pressure for only 30
seconds after seeing the blood. However, he later stated that, if pressure is applied-for 30
seconds and “everything is okay,” then that is an adequate response. He also testified that
applying pressure for five minutes would likely reach the standard of care, but the
. neurosurgeon would still need to monitor the patient for development of a hematoma.
According to Dr. Taylor, if the patient became hoarse, agitated and restless, and Respondent
asked Dr. Shahangian to address the hoarseness and agitation with dexamethasone because

“he believed the symptoms indicated an allergic reaction, Respondent’s course of action
would have been proper. If the patient continued with thé outward signs of hoarseness and
restlessness, and the anesthesiologist believed that a hematoma was developing and that a
bulge was forming on the right side of the patient’s neck at the needle’s point of entry, '
Respondent would have to revisit decision of how to proceed. However, there is no specific
time limit for making such a reassessment. According to Dr. Taylor, if the patient is able to
talk and breathe, the timing of the reassessment would depend on how patient is doing.
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01(2). Dr. Taylor further testified that. once 2 neurosurgeon discovere the existence .
of a hematoma in a patient, the situation becomes an “absolute medical emergency.” The
standard of care requires that an airway be established immediately by intubation or
tracheostomy and, at the same time, the surgeon must evacuate the hematoma by incision in
the neck. :

91(d). Dr. Taylor asserted that the standard of care requires neurosurgeons to be able
to establish a surgical airway by tracheostomy, and that this skill is still required for Board
certification for neurosurgeons. He also asserted that it would be within the standard of care
for neursurgeons to be able to perform a cricothyrotomy. Dr. Taylor noted that a surgical

-airway was necessary for Donna A.. He opined that Respondent’s closing the patient after
the attempted tracheostomy was not appropriate, since proper treatment of the hematoma

-————==———Tequired-draining the-hernatoma-with-an-ineiston-in-that-area—He-admitted-thatr ifF————————-——

- Respondent abaridoned the tracheostomy because of a 100 percent reading on the pulse
.oxymeter, he “would have less concern about proceeding with a tracheostomy.” However, -
he noted that the pulse oxymeter is only one of the factors to look at, and that the readings.

~ can drop quickly.

91(e).. In rendering his opinion that Respondent failed to treat Donna A.’s hematoma,
Dr. Taylor assumed that a hematoma formed as a result of Respondent’s actions. Dr. Taylor .
assumed that Respondent inserted the trochar into Donna A.’s neck and saw blood; that 10
minutes later, Donna A. became hoarse, agitated and restless; and that, as stated in the
autopsy report, an internal jugular vein tear was the likely cause of a hematoma. However,
these assumptions were not borne out by the evidence. (See Factual Findings, above.)
Additionally, Dr. Taylor admitted that, if it was established that a hematoma was not causing
a problem for the patient, this would change the surgeon’s need to address that problem.

' 91(f). On cross examination, Dr. Taylor agreed that the anesthesiologist is “in charge
of the airway” and the surgeon is “in charge of the operation.” Dr. Taylor admitted that,
assuming that no hematoma existed; that the anesthesmloglst decided to convert to general
anesthesia, administered propofol and succynolcholine, and made multiple attempts to
intubate using laryngoscopes with Miller and Macintosh blades; that the anesthesiologist was
unable to see the epiglottis or vocal chords and was unable to place an endotracheal tube; that
the anesthesiologist subsequently used an LMA, connected to the anesthesia machine, and
manually tried to pump air in; that the anesthesiologist asked Respondent to perform a
tracheosotomy leading to a tracheotomy to establish a surgical airway; and that Respondent
‘made the incision, but was unable to complete the tracheostomy, Respondent did not commit
a major deviation from the standard of care. Dr. Taylor also admitted that, assuming
Respondent nicked the internal jugular vein and caused some bleeding from the Jow pressure
vessel which did not form a discrete hematoma; that the tissues and muscles surrounding the -
internal jugular vein were intact except at the place of puncture; that there was no
tracheomalacia, distortion or deviation of the trachea; that the patient was agitated,
complaining and talking to a nurse; that Respondent requested additional conscious sedation,
not general anesthesia; but that the anesthesiologist decided to convert to general anesthesia
and went through the process stated above, Respondent committed no major deviation from
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the standard of care. Dr. Tavlor noted the fact that Respondent did not participate in the
decision to convert to general anesthesia makes a difference in his analysis, because “you are
changing over your roles and changing the course of procedure, since you are now talking
about securing an airway.” Dr. Taylor opined that, if the anesthesiologist converted to
general anesthesia without instruction from Respondent, it made Respondent’s “job more
difficult,” since he had to deal with a patient who had just been paralyzed, sedated and could
not be intubated.  Dr, Taylor stated that this was a “difficult position to put a surgeon in,” and
that he was unable to opine, within a reasonable degree of medical certainty, that Respondent
engaged in a major deviation from the standard of care under those circumstances.

92(a). Dr. Krell testified that, assuming the anesthesiologist decides to convert to
general anesthesia and administers propofol and succynolcholine; that the anesthesiologist

——==——cannotvisualize the-epiglottis-and-voeal chords-and-is-unsuceessful-in-intubatingthepatienty~——=———

that the patient is not breathing because she is paralyzed from succynolcholine; and that a
neurosurgeon is asked to attempt tracheostomy leading to tracheotomy, it is not below the
standard of care for the neurosurgeon to be unable to complete the tracheostomy. According
to Dr. Krell, the neurosurgeon may not know how to perform a tracheostomy or may not
have performed such a procedure for an extended amount of time. Dr. Krell also noted that
the patient may have an anatomy which makes a tracheostomy difficult, such as a short neck
or being overwelght with fat on the neck and chest, which makes the approach to the trachea
difficult. -

92(b). Dr. Krell testified that the history and physical that Respondent performed on
Donna A. on November 25, 2002, constituted a full neurological examination of the patient.
The ensuing report set forth the patient’s history of problems and treatment, a review of her
symptoms, documentation of a physical examination which included a neurological
examination to determine the patient’s current manifestations, a review. of radiological
studies and recommendations which included a discussion of the risks and alternatives of the

-proposed procedures. Dr. Krell opined that the standard of care does not require - the '
neurosurgeon to specifically state the levels of the cervical spine on which he is going to
operate. According to Dr. Krell, a neurosurgeon could be looking at multiple levels in a
procedure and may discover that a level not previously suspected is causing pain. In that
instance, it 1s not feasible to wake the pat1ent to obtain consent to operate on that additional
level. ‘

93,  Dr. Mooney confirmed that Respondent’s November 25, 2002 preoperative
evaluation met the standard of care for spine surgeons. He noted that, in the
recommendations section of the report, it is not necessary for a surgeon to lay out every risk

"and element that was discussed with the patient. -

94, With regard to the Donna A. case, based on the facts established by the
evidence and the collective opinions of Drs. Taylor, Krell and Mooney, it was not established
that Respondent committed any deviations from the standard of care.
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Standard of Care Re: Treatment of Johr C.

95.  Dr. Taylor testified that Respondent committed only minor deviations/ simple

departures from the standard of care in his treatment of John C.

_care-beeause-therewas-ne-evidence-of-documentation-in-the-post-eperative-ehart-eoncerning——————

96.  Dr. Taylor opined that, based on the operative report, there is no evidence of
intra-operative discussions with the patient, nor any documentation of his level of -
consciousness. This was below the standard of care. Dr. Taylor found it significant that the
operative report was almost identical to the operative report in Steve F.’s case, so thal in boin
cases there were three levels of posmve dlscography and then three’ levels of discectomy.'

97.  Dr. Taylor opined that Respondent’s record keepmgfell below the standard of

the patient’s post operative visit. This opinion was unchanged even after the progress notes -
from the patient’s post-operative visits were forwarded to the Board and then to Dr. Taylor.
As indicated above in Factual Finding 65, Complainant did not prove that “Respondent failed
to document the patient’s post operative visits on August 29, 2002 and September 17, 2002.”

98(2). Dr. Taylor noted that John C. had a post operative complication of a recurrerit

. disc herniation at the 1L4-5 level, along with right-side leg pain and weakness. .According to

Dr. Taylor, Respondent needed to cortinue to seek the cause of the new right-sided
neurological finding after surgery. Respondent did not identify any right foot drop in his
post operative notes. However, relying on the records of John C.’s subsequent treating
physicians, Dr. Taylor noted that, on October 1, 2002, Dr. Fogal identified a right foot drop
and right side weakness. Additionally, an MRI conducted on October 3, 2002, revealed a
herniated disc at L.4-5 toward the right side and spondylolysthesm Accordlng to Dr. Taylor,
the herniation could cause right side radicular leg pain.

98(b). Dr. Taylor noted the administration of SI JOII’lt trigger pomt injections and
prescription of Neurontin is an adequate response to post operatlve pain. However, this
prescription must be coupled with an investigation into why a patient has new post operative
symptoms. Dr. Taylor opined that, in John C.’s case, SI joint trigger point injections were
not an adequate response. Given the preoperatiye spondylolysthesis and normal neurological

. examination, & post —operative foot drop and severe right-sided radicular pain should have

been evaluated with an MRI scan, unless a clear indication of its cause was found. While an

1% This duplication in language is not sufficient to contradict Respondent’s assertion
that he had intra-operative discussions with the patient. Respondent may have failed to
document specifically what the patient said when the discography produced “positive
reproduction of pain,” However, the Second Amended Accusations alleges only that
“Respondent failed to have any discussions with John C. during the August 16, 2002
procedures,” not that he failed to document the specifics of those discussions. As'set forth in
Factual Finding 57, the evidence established that Respondent had intra-operative discussions
with the patient and that the patient responded verbally regarding the pain he felt.
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EMG and CT scan are tvpicallv ordered, these are not as helpful as an MRI1. In John C.’s
case, the EMG revealed radiculopathy at L-5, and the CT scan did not reveal the cause of the
new symptoms. An MRI was needed to evaluate for herniated discs. Dr. Taylor opined that
Respondent’s failure to seek a reason for the new neurological deficit after an EMG revealed
L-5 rad1culopathy fell below the standard of care for neurologists.

99.  Dr. Krell -opined that Respondent’s August 15, 2002 history and physmal
report met the standard of care for board certified neurologists. Although the report noted a
_discussion of risks without listing all of them specifically, if Respondent discussed them all
as he testified, the report meets the standard of care.

100. Dr. Krell testified that inthe Operatlve report, the phrase “positive

—~——repredﬁet-r@n-erf—preeperatW%pamﬁanérabnepmakdaseegmm-ef—lé—Lmd—Lé—neted,” implied ——————
that, in order to obtain that information, the patient was sufficiently conscious to be able to
relate his symptoms to Respondent durmg the discogram. - The phrase also implied that some
communication took place between the patient and Respondent. Consequently, Dr. Krell
opmed that the operative report met the standard of care for neurologists. :

101 (a). Dr. Krell noted that post-surglcally, John C. was complaining of painina

.- .. .. non-surgery area. However, he noted that the SLR test was “slightly abnormal, almost
normal.” According to Dr. Krell, the September 17, 2002 progress note does not document
any significant injury or problem. He opined that Respondent’s examination represented a
reasonable examination of the patlent s complaint. ‘He further opined that Respondent’s
ordering an EMG was appropriate since the patient was complaining of weakness in his foot,
“a dropped foot,” and an EMG could determine if a herve was injured. However, Dr. Krell
insisted that, at the time, the patient was not suffering from a “full-on foot drop.” He noted
that it is often “hard to interpret” based-on cooperation of the patient or “breakaway
weakness from pain.” He also noted that Dr. Kissel’s later examination did not indicate a -
“clear cut foot drop,” but only mild weakness. "

101(b). Dr. Krell opined, assuming that the patient was about 80 years old and
intolerant and that, on ‘September 17, 2002, Respondent chose to order a CT scan over an
MRI because the CT scan took only a couple of minutes and the MRI took 30 to 40 minutes,
requiring patience and confinement, Respondent’s ordering of the CT scan was within the
standard of care.’’ Dr. Krell stated that an MRI “picks up water,” so if a physician orders an
MRI within a few months after surgery, he/she may see water signals intermingled with
inflammation, and it is very hard to interpret and may give a false positive. Therefore, a CT
scan within the first three months of an operation is within the standard of care, and is in fact
the standard-of care. Dr. Krell opined that Respondem did not fall below the standard of care
in his post operative care of John C.

20 As indicated in F actuai Finding 64, the patient’s intolerance was belied by fhe fact .
that he underwent MRIs prior and subsequent to September 17, 2002,
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102, Dr. Mooney testified that the Neurontin and ST joint "13 ctions adequately
addressed the patient’s complaints until Respondent obtained the information from the CT
scan. Dr. Mooney stated that, after Respondent had the appropriate information from the CT
scan, he should have started to consider other mechanics to address the post operative
complaints. However, Dr. Mooney opined that Respondent should not order an MRI unless
it is necessary (i.e. the CT scan does not tell him enough). He noted that a CT scan is an
appropriate method of assessing reherniation of discs, just like an MRI.

103. Based on Factual Findings 49, 51 and 56, and the collective opinions of Drs.
" Taylor, Krell and Mooney, it was not established that Respondent deviated from the standard
~of care in his pre-operative evaluatlon dlscussmg the risks and benefits of the procedures
performed : :

104(a) Based on Factual Fmdmgs 49 51 52,54, 55 and 57, and the collectlve
opinions of Drs. Taylor and Krell, it was not established that Respondent deviated from the
standard of care during the August 16, 2002 procedure because it was not proven that he
“failed to have any [intra-operative] discussions with John C.” :

104(b). With regard to Respondent’s failure to document John C.’s level of

consciousness.in the operative report, the opinions of Dr. Taylor, set forth at Factual Finding .

96, were more persuasive than those of Dr. Krell, and are adopted as facts herein.

'105. Based on Factual Findings 59, 61 and 65, and the collective opinions of Drs.
Taylor, Krell and Mooney, it was not established that Respondent departed from the standard
of care in his documentation of post operative visits, since it was not proven that Respondent
“failed to document [John C.’s] post operatlve visits on August 29, 2002, and September 17,
2002.”

106. With regard to John C.’s post operative complaints, the testimony of Dr.
Taylor was more persuasive than that of Drs. Krell and Mooney. Therefore, the opinions of
Dr. Taylor, set forth in Factual Finding 98, are adopted as facts herein. As indicated by Dr.
Krell’s testimony, the patient was complaining of weakness in his right foot, although
Respondent did not identify this as a problem or interpret it as a “dropped foot.” Given the
weakness and radiculopathy, the standard of care required Respondent to seek to determine
the reason for any new neurological deficit by way of an MRI.

Standard of Care Re: Treatment of Steﬁe F.

107(a). Dr. Taylor testified that, following lumbar discograms and endoscopic -
‘discectomies, due to the insertion of instruments into the disc space, the patient can develop
the post operative complication of discitis, an inflammation of the disc space, which often
involves a bacterial infection in that location. The patient suffering from discitis typically

" has recurrence of radiculopathy and debilitating, severe lower back pain. Discitis takes a
long time to treat, and the standard of care for the treatment of discitis is the use of
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antibiotice. Usually 2 biopsy is conducted to tailor the antibiotics, but often the biopsy
negative because no bacteria can be cultured out of the disc area.
3

107(b). Dr. Taylor opined that Respondent’s post operative care of Steve F. fell
below the standard of care for post operative treatment. Based on the patient’s lower back
pain, severe recurrence of symptoms, blood test results and low grade fever with an MRI
consistent with discitis at L2-3, Dr. Taylor opined that Respondent failed to recognize that
Steve F. had developed the post operative complication of infection. None of the
medications prescribed by Respondent addressed the patient’s infection. Instead, the
medications prescribed were an anti-inflammatory medication (e.g. Dexamethasone), a
medication for stomach upset (e.g. Ranitidine) and muscle relaxants, prescribed for acute
radiculopathy or muscle pain after surgery. Although discitis symptoms must be dealt with

————quickly;
~ infection until he went to St. Agnes Medical Center. Therefore, Respondent did not timely

respond to Steve F.’s infection. Dr. Taylor acknowledged that, although a neurosurgeon
need not assume immediately that an infection is present, he/she must consider the severity
of the illness. Infectious discitis is debilitating and very severe, and in this case, the patient
was experiencing debilitating pain, along with fever and testing that indicated infection.
Taylor found it significant that the patient called Respondent’s office so many times.

-« - According to Dr. Taylor, Respondent’s failure to respond to the patient’s numerous calls falls
below the standard of care for treatment in a post-operative setting.. Dr. Taylor noted that, if -
Respondent had responded to the patient’s calls, it should have been easy for Respondent to
identify that the patient was suffering from discitis and would have been able to care for him.
Dr. Taylor opined that Respondent’s deviation from the standard of care in Steve F.’s post
operative treatment was a major departure from the standard of care and equivalent to gross
negligence.

107(c). Dr. Taylor further opined that it is a deviation from the standard of care if a
patient is left with no competent physician in charge of taking care of this problem, He
emphasized that a family doctor or primary care physician is not capable of addressing the
post-operative complications of infection, and that it is incumbent on the neurosurgeon to
follow up or to arrange follow up by a competent neurosurgeon, if he/she is unable to
personally follow up with the patient. Dr. Taylor admitted that, if Respondent had left a
Board-certified neurosurgeon, with whom Respondent had a history in practice, in charge of.
his patients when he left town, that would make a significant difference in his opinion.
However, as set forth in Factual Finding 86, it was not established that Dr. Clifford had been
responsible for Respondent’s patients, including Steven F., when Respondent was out of
town from February 15 through 19 2001.

108(a). With regard to Respondent’s preoperative evaluation report for Steve F., Dr.
Taylor testified that, assuming Respondent discussed with Steve F. that infection could be a
complication of his surgery, the document.was sufficient to convey that the patient had been
so advised. However, as Set forth in Factual Firidings 70 and 71, despite Respondent’s
documentation of such a discussion, Steve F. was not informed that infection was one of the
risks or complications associated with a provocative lumbar discogram and endoscopic
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discectomy. Dr. Taylor did not testify thaz the failure to have this discussion, in itself, was a
violation of the standard-of care. However, it can be assumed that, if documentation of the
discussion is reqtnred by the standard of care, then the conversation itself must be required as
well. Additionally, given that Dr. Taylor found the document sufficient only if Respondent
actually discussed the complications of surgery, the actual conversation appears to be the key
" component of Dr. Taylor’s analysis, with the documentation used only to confirm
compliance with the standard of care. :

108(b). Moreoever, although Dr. Taylor did not so testify specifically, the
documentation of a conversation that did not take place constitutes a failure to keep accurate
records. This lack of accuracy is easily apparent to a lay person and does not need to be
established by expert opinion.

109. - Dr. Taylor opined that, based on the operatlve report there is no evidence of
intra-operative discussions with the patient, nor any documentation of his level of
consciousness. As with John C., this was below the standard of care. Steve F.’s operative
report and records revealed that a provocative discogram was done, concurrent with an
EMG. . The neurosurgeon needs to tailor post-discogram treatment to what the patient tells
the surgeon at the time of the discogram. Based on the operative report, Respondent
. apparently proceeded.to a three-level discectomy based solely on an intra-operative, three- . .
level provocative discogram, without reliance on patient input. There was no indication as to
whether Steve F.’s leg pain had been caused by L2-3, L3-4 or L4-5. Dr. Taylor opined that
there was no indication in the operative report that Respondent obtained any patient response
~ or that the provocative discogram had any effect on which procedures were subsequently

performed. :

110. When asked if Respondent should have documented all of the post operative

- phone calls made to his office, Dr. Taylor testified that “it is a matter of degree.” If a patient

makes one or two calls and is unable to get a hold of someone, those calls need not be

documented. However, “a continual inability needs to be documented.” This testimony was

-~ insufficient to establish that the standard of care required that Respondent document all post- -
operative checks and that Respondent “failed to document the patient’s post- operatlve checks

- and numerous telephone calls and thereby departed from the standard of care.’

111. D1 Krell testlﬁed that when Steve F. called Respondent s office complaining
of pain in the disc area operated on, two days after his percutaneous lumbar discectomy, and
Respondent prescribed dexamethasone, Vicodin and Zantac, this met the standard of care for
addressing initial complaints of pain following discectomy. Dr: Krell acknowledged that the
medications prescribed for Steve F. did not address infection. However, he pointed out that a
neurosurgeon with a patient complaining of post-operative pain need not immediately
consider infection within the first few days post-surgery. He testified that he did not think

-that, at that time, Steve F. had discitis, but was merely complammg of pain. Nevertheless,
Dr. Krell admitted that, it is reasonable that with increasing pain, 1nfect10n should be
considered. :
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112. . Dr Krell testified that, assuming that 2 patient has a primary care physician
and that there was some contact between that physician and the patient on an ongoing basis,
. it is reasonable to expect the neurosurgeon’s out-of-town patient to see his own primary care
physician during the post operative period. ‘ :

, 113. Dr. Krell testified that, assuming Respondent left the country and arranged for
Dr. Clifford, a board-certified neurosurgeon, to provide coverage for his patients, it would
have been Dr. Clifford’s responsibility to cover the patients. Dr. Krell also testified that,
assuming Steve and Susan F. made numerous phone calls while Dr. Clifford was covering
Respondent’s patients, it would have been Dr. Clifford’s responsibility to answer those calls. -
According to Dr. Krell, if the neurosurgeon has a physician’s assistant cover his patients,
then the patients would remain the responsibility of the neurosurgeon. However, if the
eﬂp@ﬁlﬁg&@ﬁ;s—eguea%u%:ﬂ;}%muahﬁgau ons-covered.his pati enfcl then the patients_

 are the colleague’s responsibility. However, as set forth in Factual Finding 86, it was not o
established that Dr. Clifford was covering Respondent’s patients, including Steven F., when
Respondent was out of town from February 15 through 19, 2001.

114. Dr.Krell testified that Respondent’s pre-operative evaluation of Steve F. was
adequate, and that Respondent met the standard of care regarding discussion with the patient
of the risks.and benefits of the proposed procedures. However, Dr. Krell’s opinion was. . . .
based on the assumption that Respondent actually had a discussion with the patient regarding
the risks of the proposed procedures. This assumption was not borne out by the evidence.
As set forth in Factual Findings 70 and 71, despite Respondent’s documentation of such a
discussion, Steve F. was not informed of all of the risks, complications and alternatives
associated with a provocative lumbar discogram and endoscopic discectomy.

115. Dr. Krell also opined that the history and physical report met the standard of
care for neursurgeons in Southern California in 2001. However, as addressed in Factual
Finding 108, the documentation of a conversation that did not take place does not meet the
standard of care. '

116. Dr. Krell testified that the operative report met the standard of care regarding
the documentation of the patient’s level of consciousness. As a board-certified neurosurgeon
reading the operative report, Dr. Krell could ascertain the level of consciousness of Steve. F.
during the provocative discogram because the report indicated that the patient was able to ™ - .
respond to the injection of the dye into the discs. Dr. Krell stated that he could tell
from the report that the patient could appreciate pain because the patient could express the
sensation of “positive reproduction of preoperative pain.” Dr. Krell testified that the
‘documentation of “positive reproduction of preoperative pain” is adequate documentation of
discussions with the patient regarding the goal of the provocative discogram. - :

117.  Except for the testimony noted in Factual Findiﬁg 110, the iestimbny of Dr.

Taylor was more persuasive than that of Dr. Krell. Therefore; the opinions of Dr. Taylor, set
forth in Factual Findings 107 through 109, are adopted as facts herein.
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Alleged Bases for Discipline

118. Complainant did not prove, by clear and convincing evidence, the allegations
in the Second Amended Accusation, paragraphs 13 and 17, because it was not established
that Respondent committed gross negligence in his care and treatment of Donna A. by a
failure to “perform and document a preoperative assessment of Donna A.,” - '

119. Complainant did not prove, by clear and convincing evidence, the allegations
in the Second Amended Accusation, paragraphs 14 and 17, because it was not established
that Respondent committed gross negligence in his care and treatment of Donna A. by a
failure to “address peri-operative problem and complications” or by a “decision to allow the
induction of general anesthesia in response to Donna A.’s coughing and becommg hoarse,

magltateé—anérrﬁs%}es&and—he%d&ve}@pmga—hemmm“a 2

120. Complainant did not prove, by clear and convincing evidence, the allegations
in the Second Amended Accusation, paragraphs 15 and 17, because it was not established
that Respondent committed gross negligence in his care and treatment of Donna A. by

“inducing general anesthesia on Donna A., rather than stopping the dlskogram procedure
~ when she began to suffer comphcatlons

121. Complainant did not prove, by clear and convincing evidence, the allegations
in the Second Amended Accusation, paragraphs 16 and 17, because it was not established
that Respondent committed gross negligence in his care and treatment of Donna A. by failing
to place “a large bore needle into the [patient’s] trachea and/or perform an exploration of the
anterior cervical triangle to evacuate the blood clot prior to performing the tracheotomy;” by
failing to “capably perform the operative procedures that can arise with the risks associated
with a cervical discogram;” or by failing “to establish a surgical airway for Donna A.”

122. Complainant did not prove, by clear and convincing evidence, the allegations in
the Second Amended Accusation, paragfaphs 13, 14, 15, 16, and 18, because it was not
~ established that Respondent committed repeated acts of neghgence in his care and treatment
of Donna A. :

123(a). Complainant established, by clear and convincing evidence, the allegations in
the Second Amended Accusation, paragraphs 26 and 28, that Respondent committed
repeated acts of negligence in his care and treatment of John C. by his failure to document
John C.’s level of consciousness and his failure “to perform an MRI on John C. to assess his
complaints of severe right-sided radicular pain and right footdrop.”

~ 123(b). Complainant did not establish, by clear and convincing evidence, the
allegations in the Second Amended Accusation, paragraphs 25 and 27.

124. Complainant established, by clear and convincing evidence, the allegations in

the Second Amended Accusation, paragraph 39, that Respondent committed gross
negligence in his care and treatment of Steve F. by failure “to personally follow-up with
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Steve F. reg@.rdrnv < post-operative status,” by failure to “refer Steve F. 1o 2 physician in
his area to assess hlS post-operative status during the period of February 12 to 19, 2001,” by
failure to “identify that Steve F. may have been suffering from an infection, despite his
thirteen [plus] telephone calls from February 12,2001 to February 19, 2001 to his office
complaining of lower back pain.” ' .

125(a). Complainant established, by clear and convincing evidence, the allegations in
the Second Amended Accusation, paragraphs 41 and 42, that Respondent committed
repeated acts of negligence in his care and treatment of Steve F. by failing to “fully
perform ... a pre- -operative evaluation discussing the risks and benefits of proposed
procedures with the patlent and by failing to document intra-operative discussions with the
patlent :

125(b). Complalnant did not prove, by clear and convmcmg ev1dence the allegatrons
in the Second Amended Accusation, paragraph 43, because it was not established that
Respondent departed from the standard of care by falhng to document the patient” s post-
operative checks and phone calls.

126. Complainant established, by clear and convincing evidence, the allegations in
the Second Amended Accusation, paragraph 44, that Respondent failed to maintain adequate .
and accurate records relating to the provision of services to John C. (failure to document
level of consciousness) and to Steve F. (failure to document intra-operative discussion and
level of consciousness; and documentation of a conversation that did not occur). ’

- Prior Discipline

©127. Ina Dec1sron effective August 16, 2002, the Board issued a pubhc letter of -
reprimand to Respondent .

LEGAL CONCLUSIONS
- First Cause for Discipline — Gross Negligéiice / Patient Donna A.

‘1. Cause does not exist to revoke or suspend Respondent’s physician’s and surgeon’s
certificate, pursuant to Business and Professions Code section 2234, subdivision (b), in that
. Complamant failed to establish that Respondent was grossly negligent in his care and

treatment of patient Donna A., asset for’[h in Factual Findings 3 through 48,91 through 94,
118,119, 120 and 121.

7
i
/il

21 Although the Second Amended Accusation alleged the bases for the issuance of the
public letter of reprimand, these bases were not established by the evidence.
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Second Cause for Discip ine — Repeated Negligent Acts / Patient Donng A.

2. Cause does not exist to revoke or suspend Respondent’s physician’s and surgeon’s
certificate, pursuant to Business and Professions Code section 2234, subdivision (c), in that
Complainant failed to-establish that Respondent committed repeated acts of negligence in his
care and treatment of patient Donna A., as set forth in Factual Fmdlngs 3 through 438, 91
through 94, 118, 119, 120, 121 and 122

Third Cause for Discipline —~ Repeated Negligent Acts / Patient John C
3(a). Cause exists to revoke or suspend Respondent s physician’s and surgeon’s

certificate, pursuant to Business and Professions Code section 2234 subd1v131on (c), on the
—grounds fhatﬁReSpondenLcommmed;epeaied_aci&oLnegh

pa’uent John C. (failure to document level of consciousness and failure to perform MRI) as -
set forth in Factual Flndlngs 49 through 65, 95 through 106, and 123.-

3(b). Cause does not exist to revoke or suspend Respondent’s physician’s and
surgeon’s certificate, pursuant to Business and Professions Code section 2234, subdivision
(c), on the grounds of repeated acts of negligence for failure to perform and.document a
; .preoperative evaluation and for failure to document post operative visits, .in that Cornplamant L.
. failed to establish that Respondent committed these repeated acts of negligence in his care
and treatment of patient John C., as set forth in Factual Findings 49 through 65, 95 through
106, and 123.

F ourth_Caus_e‘ for Discipline_— Gross Negligence / Patient Steve F.

4. Cause exists to revoke or suspend Respondent’s physician’s and surgeon’s
certificate, pursuant to Business and Professions Code section 2234, subdivision (b), in that .
Respondent was grossly negligent in his care and treatment of patient Steve F., as set forth in

F actual Findings 66 through 89, 107 through 109, 117 and 124.

Fifth Cause for Dzsczplzne - Repeated Negligence Acts/ Patient Steve F.

5(a). Cause exists to revoke or suspend Respondent’s physician’s and surgeon’s
certificate, pursuant to Business and Professions Code section 2234, subdivision (c), on the
grounds that Respondent committed repeated acts of negligence in his care and treatment of
patient Steve F. (failure to fully perform preoperative evaluation and failure to document
level of consciousness and intra-operative discussions with patient), as set forth in Factual
Findings 66 through 89, 107 through 109, 117 and 125.

_ 5(b) Cause does not exist to revoke or suspend Respondent’s physician’s and

surgeon’s certificate, pursuant to Business and Professions Code section 2234, subdivision
" (c), on the grounds of repeated acts of negligence for failure to document post operative

checks and phone calls, in that Complainant failed to establish that Respondent committed
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this act of negligence in his care aar‘ treatment of patient John C., as set ff\ﬂ“ﬂ in Factual _ |
Flndlngs 66 through 89, 110, 117, and 125.

Sixth Cause for Dzsczplme - F azlure to Maintain Adequate and Accurate Records

‘6. Cause exists to revoke or suspend Respondent’s physician’s and surgeon’s
certificate, pursuant to Business and Professions Code section 2266, on the grounds that
Respondent failed to maintain adequate records relating to patients John C. (failure to
document level of consciousness) and Steve F. (failure to document intra-operative
discussion and level of consciousness; and documentation of a conversation that did not
occur), as set forth in Factual Findings 45 through 89, 95 through 106 through 109, 1 17, and
126.

Analysis re: Level of Discipline‘_ :

7(a). Complainant established that Respondent committed gross negligence with
one patient, repeated negligent acts with two patients and failed to maintain adequate and
accurate records for two patients. The gross negligence was based on Respondent’s absence
rather than a lack of skill, and the repeated acts of simple negligence were based on failure to
.. conduct an informed consent discussion, failure to perform an MRI and various .
documentation violations. The remaining question is the nature of the discipline to be
imposed against Respondent’s certificate.

7(b). 'Business and Professions Code section 2229; provides, in pertinent
part: _ _

(2) Protection of the public shall be the highest priority for the Divisi'on of -
Medical Quality, . . .-and administrative law judges of the Medical Quality
Hearing Panel in exercising their disciplinary authority. :

(b) In exercising his or her disciplinary authority an administrative law
judge of the Medical Quality Hearing Panel, [or] the division, . . . shall,
wherever p0351ble take action that is calculated to aid in the rehab111tat1 on
of the licensee .

7(c). Business and Professions Code section 2227, subdivision (a), provides:
(a) A licensee whose matter has been heard by an administrative law judge

. of the Medical Quality Hearing Panel as designated in Section 11371 of
the Government Code, . . . and who is found guilty, or who has entered
into a stipulation for disciplinary action with the division, may, in -

accordance with the provisions of this chapter:

(1) Have his or her license revoked upon order of the division.
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(2) Have his or her right to practice suspended for a period not to exceed
one year.upon order of the division.

(3) Be placed on probation and be required to pay the costs of probatioﬁ
monitoring upon order of the division. '

" (4) Be publicly reprimanded by the division.
(5) Have any other action taken in relation to discipﬁne as part of an order

of probation, as the division or an administrative law judge may deem
proper. ' -

__ Ud).__Indetermini e level of discipline, it is noted that Respondent has

been disciplined previously, although (according to the Accusation) the prior
discipline was not based on grounds similar to the current violations. While -
Respondent did not admit any violations at the hearing, this does not necessarily
presage an unwillingness to undertake any rehabilitation ordered by Board. In light of
the nature of his violations, a properly-conditioned probationary period will protect

~ 'the public without imposing overly harsh and punitive discipline on Respondent.

ORDER
WHEREFORE, THE FOLLOWING ORDER is hereby made:
Physician’s and Surgeon’s Certificate No C31784, issued to Respondent John C.

Chiu, M.D., is revoked. However, the revocation is stayed, and Respondent is placed on
~ probation for five years upon the following terms and conditions. '

1. N oﬁﬁcation

Prior to engaging in the practice of medicine, Respondent shall provide a true copy of
the Decision and Accusation to the Chief of Staff or the Chief Executive Officer at every
hospital where privileges or membership are extended to Respondent, at any other facility
where Respondent engages in the practice of medicine, including all physician and locum
tenens registries or other similar agencies, and to the Chief Executive Officer at every
insurance carrier which extends malpractice insurance coverage to Respondent. Respondent
shall submit proof of compliance to the Division or its designee within 15 calendar days.

This condition shall épply, to any change(s) in hospitals, other facilities or insurance
carrier. : : ‘

2. Supervision of Physician Assistants _

During probation, Respondent is prohibited from supervising physician assistants.
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2. Obey Al Laws

-Respondent shall obey all federal, state and local laws, all rules governing the practice
of medicine in California and remain in full comphance with any court ordered criminal
probation, ‘payments, and other orders.

4. Quarterly'Declarations

Respondent shall submit quarterly declarations under penalty of perjury on forms
provided by the Division, stating whether there has been compliance with all the conditions -
of probation. Respondent shall submit quarterly declarations not later than 10 calendar days
after the end of the preceding quarter

5. Probation Unit Compliance

Respondent shall comply with the Division’s probation unit. Respondent shall, at all
times, keep the Division informed of Respondent’s business and residence addresses.
Changes of such addresses shall be immediately communicated in writing to the Division or
its designee. Under no circumstances shall a post office box serve as an address of record,

.except as al_lowed by Business and Professions Code section 2021,.subdivision:(b).

Respondent shall not engege in the practice of medicine in Respondent’s place of
residence. Respondent shall malntam a current and renewed California phy51c1an s and
surgeon s license. A

Respondent shall immediately inform the Division or its designee, in wﬂting, of travel
to any areas outside the Jurlsdlctlon of Cahfornla which lasts or is contemplated to last more
than 30 calendar days. : :

6. Interview with the Division or Its Desic'rnee

Respondent shall be available in person for 1nterv1ews e1the1 at Respondent’s place of
business or at the probation unit office, with the Division or its designee upon request at
various 1ntervals and either with or without prior notlce thr oughout the term of probation.

7. Residing or Practicing Out-of-State

In the event Respondent should leave the State of California to reside or to practice,
Respondent shall notify the Division or its designee in writing 30 calendar days prior to the
dates of departure and return. Non-practice is defined as any period of time exceeding 30
A calendar days in which Respondent is not engaging in any activities defined i in sections 2051
' and 2052 of the Business and Professions Code.

All time spent in an intensive training program outside the State of California which
has been approved by the Division or its designee shall be considered as time'spent in the

46



nractice of medicine within the State. A Board-ordered suspension of practice shall not he
considered as a period of non-practice. Periods of temporary or permanent residence or
practice outside Californiawill not apply to the reduction of the probationary term. Periods
of temporary or permanent residence or practice outside California will relieve Respondent
of the responsibility to comply with the probationary terms and conditions with the exception
of this condition and the following terms and condmons of probatlon Obey All Laws and
Probation Unit Compliance.

- Respondent’s license shall be automatically cancelled if Respondent’s periods of
temporary or permanent residence or practice outside California totals two years: However,
Respondent’s license shall not be cancelled as long as Respondent is residing and practicing
medicine in another state of the United States and is on active probation with the medical

. ieensmgﬁauihepit)eef:thatfstatermgmhiemease;he:twe%éear:pepiedfsha%egm:em:the date
probation is completed or terminated in that state.

8. Failure to Practice Medicine - California Resident

In the event Respondent resides in the State of California and, for any reason,
Respondent stops practicing medicine in California, Respondent shall notify the Division or

_ its designee in writing within 30 calendar days prior to the dates of non-practice and return to

practice. Any period of non-practice within California, as defined in this condition, will not
apply to the reduction of the probationary term and does not relieve Respondent of the

respon31b1hty to comply with the terms and conditions of probation. Non-practice is defined -

as any period of time exceeding 30 calendar days in which Respondent is not engaging in

any activities defined in sections 2051 and 2052 of the Business and Professions Code.

All time spent in an intensive training program'which has been approved by the
Division or its designee shall be considered time spent in the practice of medicine. For
purposes of this condition, non-practice due to a Board-ordered suspension or in compliance
-with any other condition of probation, shall not be considered a period of non-practice.

Respondent s license shall be automatically cancelled if Respondent resides in
California and for a total of two years, fails to engage in California in any of the aotlvmes
described in Business and Professions Code sections 2051 and 2052.

'9. Violation of Probation

Failure to fully comply with any term or condition of probation is a violation of
probation. If Respondent violates probation in any respect, the Division, after giving
Respondent notice and the opportunity to be heard, may revoke probation and carry out the
disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation, or an
Interim Suspension Order is filed against Respondent during probation, the Division shall
have continuing jurisdiction until the matter is final, and the perlod of probation shall be
extended untll the matter is final. :

"
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19, License Surrender

Following the effective date of this Decision, if Respondent ceases practicing due to
retirement, health reasons or is otherwise unable to satisfy the terms and conditions of
probation, Respondent may request the voluntary surrender of Respondent’s license. The
Division reserves the right to evaluate Respondent’s request and to exercise its discretion
whether or not to grant the request, or to take any other action deemed appropriate and
reasonable under the circumstances. Upon formal acceptance of the surrender, Respondent
shall, within 15 calendar days, deliver Respondent’s wallet and wall certificate to the
Division or its designee, and Respondent shall no longer practice medicine. Respondent will .
~ no longer be subject to the terms and conditions of probation and the surrender of

- Respondent’s license shall be deemed disciplinary action.

If Respondent re-applies for a medical license, the application shall be treated as a
petition for reinstatement of a revoked certificate. '

11. Probation Monitoring Costs

Respondent shall pay the costs associated with probation monitoring each and every
year of probation, as. designated by the Division, which may be adjusted on an annual basis.
Such costs shall be payable to the Medical Board of California and delivered to the Division
or its designee no later than January 31 of each calendar year: Failure to pay costs within 30
calendar days of the due date is a violation of probation.

12. Education Couxjse

Within 60 calendar days of the effective date of this Decision, and on an annual basis
thereafter, Respondent shall submit to the Division or its designee for its prior approval
educational program(s) or course(s) which shall not be less than 40 hours per year, for each
" year of probation. The educational program(s) or course(s) shall be aimed at correcting any
areas of deficient practice or khowledge and shall be Category 1 certified, limited to.
classroom, conference, or seminar settings. The educational program(s) or course(s) shall be
at Respondent’s expense and shall be in addition to the Continuing Medical Education
(CME) requirements for renewal of licensure. Following the completion of each course, the
Division or its designee may administer an examination to test Respondent’s knowledge of
the course. Respondent shall annually provide proof of attendance for 65 hours of CME of
which 40 hours were in satisfaction of this condition.

13. Medical Record Keeping Course
Within 60-calendar days of the effective date of this decision, Respondent shaﬂ enroll
in a-course in medical record keeping, at Respondent’s expense, approved in advance by the

Division or its designee. Failure to successfully complete the course during the first six
months of probation is a violation of probation. :
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A medical record keeping course taken after the acts that gave rise 1o the charges in
the Accusation, but prior to the effective date of the Decision may, in the sole discretion of
the Division or its designee, be accepted towards the fulfillment of.this condition if the
course would have been approved by the Division or its designee had the course been taken
after the effective date of this Decision.

Respondent_ shall submit a certification of successful completion to the Division or its
designee not later than 15 calendar days after successfully completing the course, or not later

than 15 calendar days after the effective date of the Decision, whichever is later.

14. Solo Practice

Respondentis-prohibited from-engaging in the solopractice-ofmedicine
15.  Completion of Probation

Respondent shall comply with all financial obiigations (e.g., cost recovery, restitution,
probation costs) not later than 120 calendar days prior to the completion of probation. Upon
completion successful of probation, Respondent’s certificate shall be fully restored. :

~N C

. TYLIE CABOS-OWEN
A @_i@létive Law Judge
Office of Administrative Hearings

" DATED: November 26,2007

49



